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At some point in life, most people will encounter
the law in a direct and personal way. A legal
problem may arise suddenly or gradually, volun-
tarily or involuntarily. A person may be charged
with a criminal offence, become a victim of one,
or be summoned as a witness. They may face a
dispute with an employer, a landlord, a neighbour,
a business, or an insurance company. Families
may turn to the courts to resolve issues relating
to separation, parenting, support, property, or
estates. Individuals and businesses may challenge
government decisions affecting benefits, taxes,
immigration status, licences, or regulatory obliga-
tions. In each of these situations, the matter may
ultimately have to be decided by a court.

When a legal problem reaches that stage, the
individual is no longer negotiating, advocating,
or persuading an opposing party. Instead, they are
asking a judge to decide the matter. That decision
may affect liberty, livelihood, family relationships,
reputation, or fundamental rights. In those
moments, it matters that the judge decides the
case fairly, impartially, and according to law.
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Judicial independence exists for precisely that
reason. It ensures that judges decide cases
based solely on the law presented to them and
the evidence, without fear, favour, pressure, or
influence. An independent judge does not owe
allegiance to the government, to powerful inter-
ests, to public opinion, or to any party appearing
before the court. This independence is what
allows individuals to trust that their case will

be heard objectively and judged on its merits.

Independence is inseparable from impartiality.
A judge cannot be impartial in a meaningful
sense unless the judge is free from external
control or interference. If a judge’s position,
salary, security, or professional standing could
be affected by the outcome of a case, public
confidence in the fairness of the decision would
be undermined. Judicial independence removes
those risks. It creates the conditions in which
impartial decision-making is both possible in
fact and credible in appearance.
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This protection is especially important because
governments themselves are frequent parties
before the courts. The state prosecutes criminal
offences, enforces regulatory schemes, and
makes administrative decisions that directly
affect individuals. Judicial independence guar-
antees that when a person stands before a court
opposite the government, the judge deciding
the case is not subject to government direction
or reprisal. The same assurance applies when the
opposing party is a corporation, an institution, or
any party with greater resources or influence.

Judicial independence is therefore not a privilege
of judges, but a right of those who rely on the
courts. It belongs to anyone who turns to the
justice system to resolve a dispute, assert a right,
or defend against an accusation. It is a corner-
stone of the Rule of Law and a defining feature
of Canada’s constitutional democracy.

Canadian Judicial Council

This paper explains how judicial independence
operates within Canada’s democratic system and
why it matters to people who interact with the
law. It situates the judiciary within the constitu-
tional framework of the separation of powers,
examines the qualities and obligations expected
of judges, and explains how independence
coexists with accountability. It also traces the
historical and constitutional foundations of judi-
cial independence and identifies the safeguards
that make it effective in practice.

Ultimately, judicial independence ensures that
when a person appears before a court — whether
as an accused, a litigant, a parent, an employee,
or a citizen challenging state action — the deci-
sion will rest on law and evidence alone. In doing
so, it protects individual dignity, preserves public
confidence in the justice system, and upholds
the integrity of both the Canadian Constitution
and our democracy.
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Canada’s

Democratic System

JOUL
————

Supremacy of our Constitution

KEY TAKEAWAYS

B The Constitution is Canada’s highest law:
all governments are bound by it.

B Courts ensure that any law or government
complies with the Constitution, thus
maintaining democracy and the Rule of
Law. They have the power to strike down
any law that breaches the Constitution.

B Judicial independence flows from
the Constitution.

Canada is a constitutional democracy. This
means that all laws, government actions, and

decisions must conform to the Constitution of

Canada, which is the supreme law of the land.
The Constitution establishes the framework of
our government and guarantees the rights and
freedoms of all Canadians. No law passed by
Parliament or by a provincial legislature, and
no action taken by the executive branch can
override its provisions.

The Constitution divides powers between the
federal and provincial governments and sets out
how those powers must be exercised. It also
includes the Canadian Charter of Rights and
Freedoms, which protects fundamental rights
such as freedom of expression, equality before

the law, and the right to a fair trial. These protec-

tions are not theoretical — they shape how laws
are made and applied in everyday life.

Canadian Judicial Council

Because the Constitution is supreme, courts
have the authority and the duty to interpret and
apply it. When a law or government action con-
flicts with constitutional requirements, judges
must determine its validity to preserve the Rule
of Law. This is not an act of defiance against
elected officials — it is the very mechanism by
which democracy is maintained. It ensures that
the will of the majority, expressed through legis-
lation, remains consistent with the fundamental
principles and rights that protect every individual.
At the same time, the Constitution itself con-
templates that legislatures may pass laws that
reasonably limit rights if doing so is demonstrably
justified in a free and democratic society. The
courts have a duty to review limits on rights to
ensure that they accord with the Constitution.

In this way, the supremacy of the Constitution
provides a common foundation for all three
branches of government and underpins judicial
independence. It reminds us that no person
exercising public power or government is above
the law, and that the ultimate authority in Canada
rests not with any one government, but with the
Constitution itself.

Why Judicial Independence Matters


https://laws-lois.justice.gc.ca/PDF/Const_TRD.pdf
https://laws-lois.justice.gc.ca/PDF/Const_TRD.pdf
https://www.justice.gc.ca/eng/csj-sjc/rfc-dlc/ccrf-ccdl/pdf/charter-poster.pdf
https://www.justice.gc.ca/eng/csj-sjc/rfc-dlc/ccrf-ccdl/pdf/charter-poster.pdf

The Rule of Law

KEY TAKEAWAYS

B The Rule of Law means everyone — citizens
and governments alike —is subject to and
protected by the same laws.

B Statute law and common law reinforce
fairness and consistency.

B Judicial independence enables judges
to apply the law impartially, ensuring
accountability and equality before the law.

Canadian democracy is founded upon the Rule
of Law. The expression “law” refers to the set of
rules that govern relationships among citizens,
regulate commerce and community life, and
protect people from the unlawful acts of
individuals or the state.

These rules are not arbitrary — they arise from
centuries of legal thought and collective
experience that define how we live together
peacefully in a free and democratic society.

In Canada, legal traditions work side by side,
including the English common law and the
French civil law.

In Canada, laws are created by Parliament and
by provincial or territorial legislatures. These are
called statutory laws. Across all provinces and
territories, particularly in public and criminal law,
the law also develops through judicial deci-
sion-making. When judges interpret and apply
legislation, their rulings become precedents —
examples that help guide future cases. Over
time, this collection of decisions, known as the
common law, evolves as society changes.

In Québec, private law matters such as property,
family, and contracts are governed mainly by
the Civil Code of Québec, which serves as the
province's general legal framework.

Although these two traditions are different
in form, they are united by a single principle:
everyone who exercises power in Canada
must act according to the law.
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The Rule of Law expresses a broader societal
agreement — both individual and collective — that
everyone, without exception, is bound by and
subject to the law. It reflects our shared under-
standing that laws apply equally to all, regardless
of lineage, heritage, or social standing.

In practical terms, this means:

- Subject to certain privileges and immunities
provided in the law to ensure the proper
and efficient working of government, kings
and queens, prime ministers, generals,
and judges themselves are all subject to
the same laws as the most vulnerable or
disadvantaged people in society; and

- The law must be applied fairly and impartially,
without regard to privilege, power, or wealth.

The Rule of Law is a cornerstone of Canada’s
constitutional democracy. It ensures account-
ability, protects rights and freedoms, and allows
justice to be administered without fear or favour.
Laws provide order and stability by guiding how
people interact with one another, but they also
serve a deeper purpose: when conflicts arise,
they prevent individuals from taking matters into
their own hands. Rather than settling grievances
through violence or retaliation, Canadians rely
on an impartial legal system to resolve disputes
fairly and peacefully.

It is also what distinguishes Canada from
regimes where no such protections exist —
where rulers act above the law, where dissent
is silenced, and where rights depend on the
will of the powerful. In Canada, by contrast,
the Rule of Law guarantees that no one —no
office, no institution, no individual — stands
above the principles that bind us all.
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The Separation of Powers —
Three Branches of Government

KEY TAKEAWAYS

B Legislative, executive, and judicial powers
are distinct but complementary, preventing
any one branch from dominating.

B The judiciary interprets and applies the
law impartially, independent of political
or partisan influence.

B Collaboration between the judiciary
and executive on administrative matters
is permissible only when it preserves
judicial independence.

Canada’s system of government is founded
on the principle of the separation of powers,
a model inherited primarily from the British
parliamentary tradition. Under this model,
the powers of the state are divided among
three distinct branches — the legislative, the
executive, and the judicial — each with its
own responsibilities and limits.

The goal is to ensure that no single branch
becomes too powerful, and that each operates
in harmony with the others while respecting
their independence.

a. The Legislative Branch

The legislative branch is responsible for making
the laws. It includes Parliament, composed of the
House of Commons and the Senate, as well as
provincial and territorial legislatures across
the country.

Elected representatives debate, draft, and
pass legislation that governs all aspects of
Canadian life — from commerce and health
to the environment and criminal justice.

Canadian Judicial Council

This branch embodies the democratic will
of the people and is accountable to voters
through regular elections. Once laws are
enacted, responsibility for carrying them
out passes to the executive branch.

b. The Executive Branch

The executive branch is responsible for
administering and enforcing the law. At the
federal level, it includes the Prime Minister and
Cabinet, government departments, and public
officials who implement legislative decisions
and manage the daily operations of government.
It is similar for provincial governments.

The executive branch proposes policies,
carries out programs, and ensures that public
administration operates within the bounds set
by the Constitution and by statute.

Although the executive exercises significant
authority, its actions are subject to the law and
may be reviewed by the courts when legality
or fairness is questioned.

This accountability to law helps preserve the
balance among the three branches.

c. The Judicial Branch

The judicial branch interprets and applies the
law. Canada’s judiciary is made up of various
courts, organized by level and jurisdiction,
whose role is to resolve disputes impartially
and to ensure that the Constitution, statutes,
and regulations are respected.
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Judges decide cases based on the law

and evidence, not on political or personal
considerations. Within their proper judicial
role, they also safeguard fundamental rights
and freedoms, ensuring that every person
enjoys equal justice under law.

Judicial independence is essential to this system.
It means that courts and judges must remain free
from interference or improper influence from
either the legislative or executive branches — or
from private or partisan interests. For example,
while judges in Canada are free to vote, they do
not run for political office, participate in election
campaigns, or engage in government adminis-
tration. This separation ensures that justice is
administered fairly and without bias.

When each branch of government respects
these boundaries, the result is not isolation

but a healthy and ongoing dialogue. Courts
interpret and apply the law in individual cases,
and their decisions may reveal gaps, tensions, or
unintended consequences in existing legislation.
Legislatures, in turn, may respond by amending
or enacting laws, while remaining free to choose
how best to do so within constitutional limits.
This back-and-forth is a normal and construc-
tive feature of a constitutional democracy. It
allows the law to evolve over time through the
interaction of judicial decisions and legislative
action, while ensuring that no single branch
dominates the others.

Canadian Judicial Council

Under Canada’s Constitution, governments are
responsible for administering justice in their
respective jurisdictions. For that reason, the leg-
islative, executive, and judicial branches cannot
operate in complete isolation from one another.
While each branch has a distinct role, they must
interact in limited and practical ways to ensure
that the justice system actually works.

This cooperation may include working together on
matters such as managing court files, developing
court rules, introducing technologies like electronic
filing, ensuring courthouse security, planning and
maintaining court facilities, and understanding
how funding decisions affect the courts’ ability
to do their work.

This kind of collaboration is carefully structured
to respect the independence of each branch. It
reflects the ongoing dialogue required to ensure
that Canada’s justice system operates effectively
while upholding the constitutional balance that
defines our democracy.
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Independence of

the Judicial Branch

How our Legal System Functions

KEY TAKEAWAYS

B Courts provide an impartial forum to
resolve disputes peacefully according
to law, protecting citizens from arbitrary
or vigilante justice.

B Judicial independence ensures that
outcomes depend on law and evidence —
not wealth, power, or influence.

Life in society inevitably leads to disagreements.
People have conflicts with neighbours, businesses,
employers, and sometimes even with their own
government. These disputes can take many
forms, for example:

- A Dbill that isn't paid

- A neighbour's dog that injures a child

¥

A slip and fall in a shopping centre
parking lot

A job loss you believe was unfair
A dispute over taxes said to be owing

A car that breaks down just after purchase

v v vy

A restaurant meal that leads to
serious illness

¥

A disagreement over a loved one's will

02

A divorce where there is no agreement on
parenting time and financial obligations

- A new law that appears to violate your rights
under the Constitution.
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These are the kinds of problems and disputes
that arise every day in Canada. Laws provide a
sense of order and predictability by setting clear
rules that most people follow, and they also
establish a fair way to deal with disagreements
when they arise. Rather than leaving conflicts
unresolved or uncertain, we rely on a peaceful
and impartial system to resolve disputes and
uphold fairness — the courts.

Courts provide an independent and impartial
forum where disputes can be heard and resolved
according to law. When conflict arises — between
individuals, businesses, or citizens and the
state — it is judges who decide what the law
means, whether it has been broken, and what
consequences follow. Judges are legally trained
professionals who take an oath to uphold the Rule
of Law and to treat all people equally before it.

This process is essential to Canada’'s democracy.
It ensures that rights and responsibilities are
determined not by wealth, power, or influence,
but by the law itself. The courts are where our
most serious disputes — those affecting liberty,
livelihood, and justice — are resolved fairly

and peacefully.
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Qualities of Judges

KEY TAKEAWAYS

B Canadians expect judges to embody
competence, impartiality, respect,
diligence, courage, and integrity.

B A merit-based appointment process,
overseen by independent advisory
committees, ensures judges are chosen
for their ability and character, not politics.

Canadians hold judges to the highest standards
of conduct and character. If asked what qualities
they expect in a judge, most people would name
attributes such as competence, impartiality,
wisdom, patience, open-mindedness, respect,
diligence, courage, and integrity. Canadians not
only expect these traits — they have a right to
expect them. The credibility of the justice system
depends on the confidence that judges possess
these qualities and apply them consistently and
fairly in every case.

In Canada, judges are appointed rather than
elected, which is intended to ensure that judicial
decisions are based on law and principle, not on
popularity or political pressure. Judicial appoint-
ments are made either federally or provincially,
depending on the level of court, but the process
across the country follows similar standards of
merit and fairness.

At the heart of the process are independent
judicial advisory committees, which include
members of the legal profession and represen-
tatives from the public. When a lawyer wishes

to be considered for appointment to the bench,
they must submit a detailed application outlining
their professional experience, education, and
community involvement.
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Each application undergoes a thorough review,
including background and reference checks.
The advisory committee evaluates every candi-
date’s legal knowledge, judgment, fairness, and
temperament. After careful consideration, the
committee decides which applicants should be
recommended. Only those recommended are
eligible for appointment.

The list of recommended candidates is then sent
to the appropriate Minister of Justice (federal

or provincial), who makes a recommendation to
Cabinet. Final appointments are made by the
Governor General or the Lieutenant Governor,
acting on Cabinet’s advice.

This system of judicial appointments is designed
to promote public confidence in the judiciary.
It ensures that:

- Judges are selected based on
merit, experience, and character,
not on politics; and

- The process remains rigorous
and accountable.

Through this careful selection process,
Canadians can trust that those appointed

to the bench have the knowledge, judgment,
and integrity required to uphold the law and
to serve the public with fairness and respect.
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The Duty of Restraint

KEY TAKEAWAYS

B Judges maintain impartiality through
dignity, neutrality, and discretion both
in and out of court.

B Their duty of restraint protects
public confidence in the judiciary’s
independence and shields the
institution from political controversy.

Judges hold a position unlike any other in public
life. Because their legitimacy rests on public
confidence in their impartiality and independence,
judges are expected to abide by a special duty of
restraint — both inside and outside the courtroom.
This duty is not a limitation on their rights as
citizens, but rather a professional obligation that
protects the integrity of the judiciary and the
trust that Canadians place in it.

In the courtroom, judges conduct themselves
with patience, courtesy, and impartiality. They
avoid remarks or behaviour that could be seen as
biased, sarcastic, or unnecessarily harsh. Judges
do not weigh or express personal opinions in
deciding cases. In their reasons, they exercise
restraint, addressing only what is required to
decide the case. Every word spoken from the
bench can influence how justice is perceived.
Even comments that add nothing to the legal
discussion can, if ill-judged, undermine public
confidence in the fairness and dignity of the
judicial process.

Judges speak through their reasons for judgment.

These written or oral reasons explain the outcome
of a case and set out the judge's interpretation

of the law. As a general rule, once a decision is
issued, judges do not justify or defend it publicly,
nor do they engage in interviews or debates

Canadian Judicial Council

about their rulings. Their duty of restraint limits
participation in public discussion or responses
to criticism in the media or political forums.

There are, however, limited circumstances in
which judges may properly speak out, and then
only with restraint — for example, where a public
controversy directly affects the operation of the
courts, the independence of the judiciary, or fun-
damental aspects of the administration of justice.
Chief Justices have particular responsibilities in
this regard. In those limited circumstances, judges
follow communication protocols established by
their court. In some cases, it may also be appro-
priate for someone other than the judge, such

as a court communications officer, to respond
publicly. Judicial reasoning must, therefore, be
transparent in its logic, while public commentary
remains carefully limited.

Judges remain part of the community, yet their
public role is carefully limited. They may attend
public events or give speeches on legal or educa-
tional topics, but they avoid expressing views on
issues that could come before the courts or that
are politically or socially controversial.

For example, judges refrain from making public
comments on matters such as gun control,
same-sex marriage, environmental protests, or
victims' rights. Even well-intentioned remarks
could give the impression that a judge has
already formed an opinion on a future issue —a
perception that could threaten the appearance
of impartiality.

Judges also understand that their words and
actions reflect not only on themselves, but also
on the judiciary as an institution. They take care
to avoid conduct, associations, or causes that
could create a perception of bias or conflict

of interest.
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Judges rarely, and only for good reason, speak
publicly on their own behalf or on behalf of
the judiciary. This deliberate silence preserves
their independence and prevents them from
being drawn into political or media controversy.
However, it also means that when judges are
unfairly criticized, others — the public, the legal

profession, and the academic community — must

speak up to defend the integrity of the courts.

The duty of restraint is, therefore, both personal
and institutional. It ensures that judges remain
above the political fray, devoted solely to the
fair and impartial application of the law. In return,
it reminds Canadians that an impartial judiciary
is one of the strongest guarantees of freedom
and democracy.

Judicial Accountability

KEY TAKEAWAYS

B Judges are accountable for the exercise
of their functions through open court
proceedings, transparent processes,
reasoned decisions enabling public
scrutiny, rights of appeal, and conduct
review mechanisms.

B Oversight by judicial councils and
transparent decision-making reassure
Canadians that judicial power is exercised
responsibly and in the public interest.

Judicial accountability ensures that justice

is rendered according to law and that judges
exercise their authority responsibly. It is an
essential counterpart to judicial independence,
protecting the proper application of the Rule
of Law, one of the cornerstones of Canada’s
constitutional democracy.

Judicial independence does not mean that
judges are free to act without constraint. On
the contrary, several mechanisms of account-
ability ensure that judges are answerable for
how they perform their duties.

Canadian Judicial Council

a. Open Courts, Transparency
and Public Scrutiny

The most fundamental safeguard of judicial
accountability is the open court principle.
With few exceptions, cases in Canada are
heard in public, allowing citizens and the media
to observe proceedings firsthand. This openness
enables Canadians to see justice being done
and to evaluate for themselves the fairness of
the process.

Judges are required to decide cases according
to the law and the evidence presented in
court. They must also provide reasons for their
decisions, explaining the legal and factual basis
for each judgment. These reasons are public,
allowing anyone — lawyers, scholars, journalists,
or citizens — to scrutinize how the decision
was reached.

This transparency invites informed public
scrutiny. Because hearings and reasons are open
to the public, Canadians are free to discuss,
analyze, and critique judicial decisions. Informed
criticism — grounded in understanding of the

law — strengthens rather than undermines
confidence in the judiciary. It allows the public
to see that judges are not unaccountable actors
but professionals whose reasoning is exposed to
rigorous, reasoned evaluation.
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Judges, however, are accountable through their
judgments, not through public debate. They

do not respond to commentary or defend their
decisions in the media; their accountability lies in
providing clear, lawful, and transparent reasons.
Private hearings are rare and occur only when
necessary to protect sensitive interests, such
as the privacy of children or victims, or matters
of national security. Even in such cases, judges
remain accountable for ensuring that restrictions
on openness are justified and limited.

Through openness, reasoned decisions, and
responsible public scrutiny, the judiciary
demonstrates that accountability and
independence coexist at the very heart
of Canada’s democratic justice system.

b. Right of Appeal

Another key safeguard is the right of appeal.

A person who believes that an error has been
made may appeal to a higher court. If that higher
court determines that the law was misapplied

or misinterpreted, the decision can be altered

or overturned. This appeal process ensures that
judicial reasoning is continually reviewed and
refined, reinforcing both fairness and public
confidence in the administration of justice.

Canadian Judicial Council

c. Oversight of
Judicial Conduct

Judicial accountability extends beyond
courtroom decisions to include judges’ personal
and professional conduct. Although judges
remain members of their communities and
may lead normal lives outside the courtroom,
they are expected to do so with a heightened
sense of care, dignity, and restraint, mindful
that their conduct — even in private life — may
affect public confidence in the judiciary. For
this reason, judges accept certain limits on their
activities that would not apply to others. Both
federally and provincially appointed judges are
subject to oversight by judicial councils, such
as the Canadian Judicial Council (CJC) at the
federal level.

These bodies have the authority to investigate
complaints about judicial behaviour and, where
appropriate, to recommend corrective action
or sanctions.

This process ensures that judges uphold
the highest ethical standards both on and
off the bench.

Through these combined measures — public
hearings, reasoned decisions, appeal rights, media
scrutiny, and judicial oversight — Canadians can
be confident that their judges are accountable
for the trust placed in them. Judges take an oath
to uphold the law and render justice impartially.
Their independence and integrity are presumed
as a matter of law, but their actions remain open
to review and criticism.

Judicial accountability provides a vital check
and balance within our democratic system.

It reassures Canadians that judicial authority is
not misused and that judicial power is exercised
according to law, fairly and transparently.
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Judicial Independence

a. Origins

KEY TAKEAWAY

B Rooted in the 1701 Act of Settlement
and later entrenched in the Constitution
Act 1867 and the Canadian Charter of
Rights and Freedoms of 1982, judicial
independence evolved as a safeguard for
the public, not a privilege for judges.

Canada’s political and legal traditions are deeply
rooted in the British parliamentary system.

As a federal constitutional monarchy, Canada'’s
executive authority is formally vested in the
Crown under the Constitution Act, 1867. Its
parliamentary democracy operates through a
multi-party system, much of it guided by unwrit-
ten conventions inherited from the Westminster
model. Within this framework, the law is the
supreme authority — a reflection of the Rule of
Law, which governs both citizens and the state.

Because the government itself prosecutes
crimes and frequently appears as a litigant in
civil cases, public confidence in the justice
system depends on judges being — and being
seen to be —independent. If a government could
dismiss a judge or reduce their salary for render-
ing an unfavourable decision, the appearance of
impartiality would disappear.

Judicial independence ensures that judges
are free to assess evidence, apply the law,
and decide outcomes without fear or favour,
regardless of who may be pleased or displeased
with the result. It allows judges to uphold the
Rule of Law and ensures that cases are decided
fairly and impartially.

The origins of judicial independence lie
principally in Great Britain, where centuries
of struggle gradually established the principle
that judges must be free from interference by
political power.

Canadian Judicial Council

A defining moment came in 1692, when
two English judges — Chief Justice Holt and
Justice Eyre — were summoned before a
committee of the House of Lords to explain

a decision they had rendered in what became
known as Knowles’ Trial.

The judges appeared but refused to comply.
Chief Justice Holt declared:

‘ ‘ I never heard of any such thing
demanded of any judge as to
give reasons for his judgment.
| did think myself not obliged
by law to give that answer.

At a time when defying Parliament or the Crown
could lead to imprisonment or death, their refusal
was an act of courage. It was not an abstract
defence of privilege, but a declaration that
judges must never be accountable to political
authorities for their judicial reasoning. Holt and
Eyre understood that if they submitted to such
questioning, the independence of the judiciary —
and the very idea of justice — would be lost.

Their stand led directly to one of the most
significant constitutional milestones in British
history: the Act of Settlement of 1701. This
statute guaranteed judges security of tenure and
financial security, ensuring they could hold office
"during good behaviour” and be removed only for
serious misconduct, through a formal process.

From that moment, the independence of judges
was recognized not as a privilege, but as a
protection for the public — a safeguard ensuring
that those who apply the law can do so free from
external control or intimidation. This principle
became a cornerstone of the common law
tradition and was later carried to Britain's
North American colonies.
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By the early 19" century, the principles of the Act
of Settlement had been extended to the courts
of British North America, and in 1867 they were
embedded in the British North America Act —
the foundation of Canada’s modern Constitution.

More than a century later, the Canadian Charter
of Rights and Freedoms (1982) reaffirmed
these protections, guaranteeing that every
person charged with an offence has the right to
a fair trial before “an independent and impartial
tribunal” (section 11(d)).

Today, judicial independence is a constitutional
guarantee and a defining feature of Canadian
democracy. It protects judges from influence
by the legislative and executive branches and
ensures that the judiciary as an institution
operates free from interference — even from
within its own ranks.

To appreciate how essential this principle remains,
imagine a modern version of the Knowles' Trial:
if the Prime Minister were to summon the Chief
Justice of Canada to explain a ruling, or if the
Chief Justice were to demand the same of a trial
or appellate judge, both actions would provoke
immediate outrage. Such conduct would violate
the constitutional boundary that shields the
judiciary from improper influence.

This comparison illustrates how far the principle
has evolved — from an act of defiance by two
English judges in 1692 to an enduring foundation
of Canada’s democracy. Judicial independence
ensures that justice in Canada is administered
without fear, favour, or influence, and that
citizens can have full confidence in the fairness
and integrity of the courts.

Canadian Judicial Council

b. Meaning and Purpose

KEY TAKEAWAYS

B Independence means freedom from
influence by government, peers, or
public opinion so judges can decide
cases based solely on law and evidence.

B |t is constitutionally protected through
appointment, tenure, and financial
security, ensuring public confidence
in impartial justice.

In Canada, judicial independence means that
judges are free to decide cases solely on the
law and the evidence — without interference or
influence from government, private interests,
other judges, or public opinion. Independence
serves a larger end: the reasonable perception
of impartiality. As the Supreme Court has held,
independence is the means; public confidence
in impartial judging is the end (see R. v. Lippé,
[1991] 2 S.C.R. 114, para. 48).

Canada’s Constitution entrenches independence
for superior-court judges through three core
provisions of the Constitution Act, 1867

- s.96 (Appointment): Judges of the superior,
district, and county courts are appointed by
the Governor General

- 5. 99 (Tenure): Judges hold office during
good behaviour and may be removed only
by joint address of the Senate and House
of Commons; they retire at age 75

- s.100 (Financial security): Salaries,
allowances, and pensions are fixed and
provided by Parliament.
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In criminal matters, s. 11(d) of the Canadian
Charter of Rights and Freedoms guarantees a
fair and public hearing by an independent and
impartial tribunal.

These protections are not limited to federally
appointed judges. For provincially appointed
judges (e.g., Provincial and Family Courts),
independence is grounded in the Constitution’s
preambile, s. 11(d) of the Charter, in provincial
statutes, such as the Quebec Charter of Human
Rights and Freedoms, and the common law,

and is recognized by the Supreme Court as an
unwritten constitutional principle (Reference re

Remuneration of Judges of the Provincial Court
(P.E.I.), [1997] 3 S.CR. 3, para. 83).

The Supreme Court of Canada has articulated
clear standards for defining what constitutes
judicial independence. In summary, they are:

1. Three Essential Attributes
- Security of tenure (tenure subject to
good behaviour; removal only upon a joint
resolution of the House of Representatives
and the Senate or under conditions
provided by law).

- Financial security (adequate, secure, and
not subject to arbitrary manipulation).

- Administrative (institutional)
independence in matters that bear directly
on the exercise of the judicial function.

2. Individual and Institutional Dimensions
= Individual: each judge must be free
to hear and decide cases without
outside pressure.

- Institutional: the court as an institution
must be structurally independent from
the executive and legislative branches.

3. Freedom from Interference — including
economic pressure
- Government cannot intimidate the
judiciary through removals or salary
manipulation.
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- Independent, effective, and objective
commissions must review judicial
remuneration to depoliticize the
relationship with government.

4. Independence as the Path to Impartiality
- Independence (a structural/status
guarantee) exists to secure the
appearance and reality of impartiality
in individual cases.

- A tribunal must be independent and
impartial in fact and perception (the
informed, reasonable-person standard).

5. Open Court, Reasons, and Appeals
(Accountability aligned with Independence)
- Courts operate publicly; judges provide
reasons subject to scrutiny and appeal.

- Judges are presumed to act with integrity
and impartiality; rebutting that presumption
requires cogent evidence.

6. Separation of Powers and Proper Roles
- Judges do not answer to the Executive or
Legislative branches for how or why they
decided a case.

- Courts interpret and apply the law within
constitutional bounds; they do not govern.

Why does any of this matter in practice?
Governments not only prosecute crimes and
frequently litigate civil disputes, but their
decisions and the laws they enact may also
be subject to review by the courts. Judicial
independence guarantees that judges can assess
evidence, apply the law, and decide outcomes
without fear of reprisal (such as dismissal or
financial pressure) or favour. Independence
thus sustains the Rule of Law and the public’s
confidence that cases are decided fairly and
impartially — whoever the parties may be.
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c. Dimensions

KEY TAKEAWAYS

B Individual (adjudicative): each judge must
decide cases free from external pressure.

B |[nstitutional: courts must control their
own administration and operations.

B Both dimensions exist to protect the fairness
and credibility of the justice system.

Judicial independence has two interlocking
dimensions. They serve the same public
purpose — fair, impartial justice — but focus
on different guarantees:

1. Adjudicative independence (individual):
Each judge must be free to decide cases
solely on the law and the evidence, without
pressure from government, interest groups,
other judges, or public opinion.

2. Institutional independence (court as an
institution): Courts must control the core
aspects of administering justice and remain
structurally separate from the executive and
legislative branches.

Although these dimensions overlap in practice, it is

helpful to describe their key elements separately.

Adjudicative Independence of
Individual Judges

- Impartial decision-making: Cases are decided
on law and evidence — nothing more.

- Security of tenure: Judges hold office during
good behaviour and cannot be removed
except by the constitutional process.

- Financial security: Stable salary, benefits, and
pensions insulated from political manipulation.

- Continuing education: Ongoing judicial
education to keep adjudication current,
rigorous, and non-partisan.

- Ethics and conduct standards: Clear, public
standards (e.g., courtesy, restraint, avoidance
of conflicts).
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- Accountability: Open courts, public reasons
for judgment, appellate review, and conduct
oversight by judicial councils.

Institutional Independence of the Judiciary

- Administration of justice by judges:
Core adjudicative functions are under
judicial control.

- Management of the court: Judicial leadership
(chief justices) oversees sittings, lists,
assignment of judges, courtroom allocation,
and related staffing that bears directly
on adjudication.

- Conduct review and removal: Peer-led,
law-governed processes protect both
integrity and independence.

- Relations with the executive and legislature:
Necessary administrative collaboration
(e.g., facilities, technology, budgets) occurs
without compromising adjudicative control
or creating the appearance of influence.

Why Both Dimensions Matter

Judges sometimes make difficult or unpopular
decisions. That reality can invite criticism — some
well-informed, some not. Independence exists
for the public’s benefit, not for that of judges.
Weakening any component risks the whole:

- Example (individual): An elected official
attempts to influence a judge by making
public comments in the media about
how a pending case or cases should be
decided. Public statements of that nature risk
undermining adjudicative independence.

- Example (institutional): Unilateral government
“reforms” that reassign cases, dictate court
schedules, or alter judicial administration
without meaningful consultation with chief
justices undermine institutional independence.

Improvements to the justice system should be
planned and implemented in close collaboration
with chief justices, who are responsible for
court administration.
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What Independence Secures — in Practice

Independence ensures that judges can:

- Assess the evidence presented in court
- Apply the law faithfully

Decide outcomes without regard to who
may be pleased or displeased

- Uphold the Rule of Law — binding citizens
and the state alike

- Fulfil these duties free from outside influence

Decide cases fairly and impartially, so the
public can trust the integrity of the results.

Together, the individual and institutional
dimensions make judicial independence
real, visible, and reliable — anchoring public
confidence in Canada’s courts.

d. Attributes

KEY TAKEAWAYS

B Security of tenure, financial security,
and institutional independence are
the constitutional pillars of judicial
independence.

B These safeguards prevent political
retaliation or interference, and guarantee
decisions are based solely on the law.

The attributes of judicial independence describe
the concrete safeguards that protect judges and
courts from external influence. They are rooted
in the Constitution Act, 1867 — particularly
sections 99 and 100 — and have been refined
through decisions of the Supreme Court of
Canada. Together, they ensure that every judge in
Canada can discharge their duties with integrity,
impartiality, and independence from all other
branches of government.

1. Security of Tenure

Once appointed, a judge is entitled to serve on
the bench until the mandatory retirement age —
75 years for federally appointed judges under
section 99(2) of the Constitution Act, 1867.
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Judges can be removed only for cause, and only
through a joint address of both the Senate and
House of Commons.

At the provincial and territorial levels, removal

is possible only through the cabinet or legislature
following a formal process for misconduct.
This high threshold preserves independence
while ensuring accountability for serious
breaches of duty.

The final removal procedure for federally appointed
judges, provided under the Judges Act, has
never been used — a testament to the judiciary’s
professionalism and the respect accorded to its
independence. In a few cases, judges who have
been recommended for removal have resigned
rather than be removed through a joint address.

2. Financial Security

Judges must receive adequate and secure
remuneration insulated from political or
institutional pressure. To ensure this, indepen-
dent judicial compensation commissions are
established at regular intervals — usually every
four years — to review and recommend judicial
salaries and benefits to Parliament.

This mechanism, endorsed by the Supreme Court
in the Reference re Remuneration of Judges of
the Provincial Court (P.E.l.), serves to depoliticize
financial relations between government and

the judiciary.

Remuneration must be sufficient to:

- Attract highly qualified candidates to the bench

- Allow judges to perform their duties without
financial anxiety or dependence

- Maintain public confidence that decisions are
made free from economic manipulation.

Similar independent review systems exist across
provinces and territories to ensure parity and
fairness for provincial court judges.
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By protecting judicial salaries, benefits, and
pensions, Canada safeguards the public interest
in an independent judiciary that cannot be
influenced through financial means.

3. Institutional Independence

Courts must have institutional control over
core judicial functions and processes. While
governments fund courthouses, staff, and
infrastructure, they cannot control how courts
operate or how judges perform their duties.

Institutional independence means that certain
internal matters fall exclusively under judicial
authority, including:

Assignment of judges to particular cases
Scheduling of court sittings
Control of case lists

Allocation of courtrooms

I S

Direction of registry and court staff
in judicial operations.

The categories above are not closed. As
technology reshapes court administration,
through electronic case management, digital
records, or otherwise, new functions may need to
be recognized as falling exclusively within judicial
authority, so that institutional independence
keeps pace with the evolving operational reality
of the courts.

These functions are essential to a constitutionally
sound separation of powers. If any of them were
controlled by the executive or legislature, public
confidence in the courts’ impartiality would

be undermined.

Adjudicative independence, on the other hand,
protects the freedom and duty of each judge
to decide cases alone free from influence or
interference from:

Governments or politicians
Lobbyists, interest groups, or media
Other judges or chief justices

Judicial organizations

v ¥ v v

Any other person or entity attempting
to exert pressure.
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Judges are also protected by judicial immunity,
meaning they cannot be sued or prosecuted
for acts performed in their judicial capacity.
This ensures they can express findings, assess
credibility, and apply the law without fear of
personal consequences.

In sum, judicial independence exists not for
judges, but for the public. It guarantees that:

- Decisions are based solely on evidence
and law

- Judges apply the Rule of Law impartially

No branch of government can control or
manipulate judicial outcomes

- Citizens can trust that justice is administered
fairly, without fear or favour.

As the Supreme Court has emphasized, these
attributes — security of tenure, financial security,
and institutional independence — form the
constitutional foundation of Canada’s judiciary
and are essential to maintaining respect for the
Rule of Law and confidence in the courts.

e. Safeguards

KEY TAKEAWAYS

B Independence is upheld through
institutional funding protections,
independent compensation commissions,
transparent appointment processes,
judicial education, ethical oversight,
and accountability mechanisms.

B These measures collectively preserve
impartiality, integrity, and public trust
in the courts.

Judicial independence is not an abstract ideal —
it is protected through concrete safeguards
that ensure Canada’s judiciary remains impartial,
effective, and trusted. These safeguards uphold
the constitutional order and reinforce public
confidence in the administration of justice.
They give practical effect to the principles of
the Rule of Law, the separation of powers,
and the constitutional guarantees found in
sections 96—100 of the Constitution Act, 1867.
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Safeguards take many forms — constitutional,
institutional, procedural, and ethical —and
collectively ensure that judges can perform
their duties free from external influence.

1. Institutional and Financial Safeguards

Because the administration of justice is a
provincial responsibility, provinces fund court
services. However, financial control must never
become a means of government interference.

To protect institutional independence, chief
justices play an active role in court management
and in decisions about judicial resources. Their
participation ensures that the judiciary can:

- Initiate, plan, determine, and implement
improvements to the court system

- Engage in discussions with governments on
facilities, technology, and staffing without
compromising independence

- Safeguard the courts’ ability to function
effectively, even in times of fiscal restraint.

Adequate and predictable funding is necessary
to ensure that courts can operate at a level
necessary to uphold the Rule of Law.

2. Judicial Compensation Commissions

To avoid political manipulation of judicial salaries,
independent commissions are established — at
both federal and provincial levels — to review
judges’ remuneration and benefits.

Every four years, the Judicial Compensation and
Benefits Commission examines the adequacy

of judicial pay and recommends adjustments to
Parliament. These commissions are independent,
impartial, and transparent.

This mechanism protects judges from financial
pressure, promotes fair compensation, and
sustains public confidence that judges’ decisions
are not influenced by government control over
their income.
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3. The Judicial Appointment Process

A strong, independent judiciary begins with
merit-based appointments. The appointment
process is designed to select competent,
impartial individuals of unquestionable integrity,
while maintaining public trust in the system.

Independent Judicial Advisory Committees —
comprising lawyers, judges, and community
representatives — review applications, conduct
reference checks, and recommend qualified
candidates to the Minister of Justice. Only those
recommended by these committees are eligible
for appointment.

Final appointments are made by the Governor
General (for federally appointed judges) or the
Lieutenant Governor (for provincial judges) on
the advice of the Cabinet.

This process ensures both openness and
independence, while fulfilling the dual
objectives of:

- Appointing capable, independent judges

- Maintaining their impartiality once appointed.

4. Judicial Education and
Professional Development

Continuing education is a crucial safeguard.

It ensures that judges remain informed,
competent, and aware of evolving social, legal,
and ethical contexts — without compromising
their independence.

Canada’s model of judicial education, recognized
internationally as a “gold standard,” is developed
and led by judges themselves.

Key features include:

- The judiciary identifies training needs
- Programs are generally designed by judges,
for judges

- Support is provided by academic and
administrative professionals bound
by confidentiality.
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This system preserves intellectual independence,
strengthens ethical judgment, and ensures
that education supports — not constrains —
judicial impartiality.

5. Ethical Standards and Conduct Review

High ethical standards are essential to sustaining
public trust. The Canadian Judicial Council
(CJC) — comprised of all Chief Justices and
Associate Chief Justices — oversees the conduct
of federally appointed judges, while provincial
judicial councils perform this function at the
local level.

These bodies can:

- Investigate complaints about judges’ conduct
Recommend corrective measures or sanctions

- Provide guidance through the publication of
ethical principles.

The CJC's Ethical Principles for Judges guide
judicial behaviour both inside and outside the
courtroom. They are not a disciplinary code,
but a framework to assist judges in maintaining
integrity, restraint, and public confidence.

When misconduct occurs, a formal process is
engaged, and recommendations may be made
for removal — preserving both independence
and accountability

6. Accountability as a
Safeguard of Independence

Judicial independence does not mean judges are
unaccountable. On the contrary, accountability
reinforces independence and public trust.
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Judges are accountable through:

- Open court proceedings — justice is
administered publicly and transparently

- Reasons for decisions, accessible to all

- Appeal mechanisms — higher courts review
decisions to ensure consistency and legality

Freedom of public debate and media criticism

Disciplinary oversight by judicial councils
for misconduct or ethical breaches.

This open and structured system of accountability
acts as a check and balance, demonstrating
that judicial power is exercised responsibly and
in the public interest. It reassures Canadians
that independence is a shield for fairness,

not a privilege for judges.

The safeguards of judicial independence —
financial, institutional, procedural, educational,
ethical, and accountability mechanisms —

work together to protect the judiciary from
undue influence while ensuring responsibility

to the pubilic.

They reflect a delicate but essential balance:

- Independence guarantees impartial justice

- Accountability ensures legitimacy and trust.

Together, they preserve the integrity of Canada’s
courts, the supremacy of the Rule of Law, and the
confidence of Canadians in their system of justice.
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Conclusion:

Why Judicial
Independence Matters

Judicial independence safeguards the foundation

An independent judiciary allows courts to

of Canada’s free and democratic society — the make decisions that may be unpopular but
assurance that justice is applied equally, fairly, and  necessary — to protect minorities, restrain the
without fear or favour. It guarantees that when abuse of power, and uphold constitutional rights
anyone appears before a court — against another even when doing so is politically inconvenient.
citizen, a corporation, or the government — the Judges serve not to please, but to protect;

decision will rest solely on law and evidence, not not to advance any side, but to serve justice.

political pressure, personal bias or public opinion. Canadians benefit from this independence

Confidence in this independence is not a every day. It ensures that the same laws that
privilege of the judiciary but a right of every bind citizens also bind governments, and that
citizen. Without it, the Rule of Law would lose when a judge speaks, the decision carries the

its force, and public faith in justice would erode.  weight of principle rather than politics.
When citizens cease to believe in the impartial-
ity of judges, the risk is not mere dissatisfaction
with outcomes but the unravelling of the legal
order itself.

Judicial independence matters because it
guarantees that rights are real, freedoms
protected, and justice delivered by someone
who is — both in fact and in appearance —
impartial, fair, and free. It is the promise that,
in Canada, the law governs all, and that justice
belongs to everyone.
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