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At some point in life, most people will encounter
the law in a direct and personal way. A legal
problem may arise suddenly or gradually, volun-
tarily or involuntarily. A person may be charged
with a criminal offence, become a victim of one,
or be summoned as a witness. They may face a
dispute with an employer, a landlord, a neighbour,
a business, or an insurance company. Families
may turn to the courts to resolve issues relating
to separation, parenting, support, property, or
estates. Individuals and businesses may challenge
government decisions affecting benefits, taxes,
immigration status, licences, or regulatory obliga-
tions. In each of these situations, the matter may
ultimately have to be decided by a court.

When a legal problem reaches that stage, the
individual is no longer negotiating, advocating,
or persuading an opposing party. Instead, they are
asking a judge to decide the matter. That decision
may affect liberty, livelihood, family relationships,
reputation, or fundamental rights. In those
moments, it matters that the judge decides the
case fairly, impartially, and according to law.
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Judicial independence exists for precisely that
reason. It ensures that judges decide cases
based solely on the law presented to them and
the evidence, without fear, favour, pressure, or
influence. An independent judge does not owe
allegiance to the government, to powerful inter-
ests, to public opinion, or to any party appearing
before the court. This independence is what
allows individuals to trust that their case will

be heard objectively and judged on its merits.

Independence is inseparable from impartiality.
A judge cannot be impartial in a meaningful
sense unless the judge is free from external
control or interference. If a judge’s position,
salary, security, or professional standing could
be affected by the outcome of a case, public
confidence in the fairness of the decision would
be undermined. Judicial independence removes
those risks. It creates the conditions in which
impartial decision-making is both possible in
fact and credible in appearance.
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This protection is especially important because
governments themselves are frequent parties
before the courts. The state prosecutes criminal
offences, enforces regulatory schemes, and
makes administrative decisions that directly
affect individuals. Judicial independence guar-
antees that when a person stands before a court
opposite the government, the judge deciding
the case is not subject to government direction
or reprisal. The same assurance applies when the
opposing party is a corporation, an institution, or
any party with greater resources or influence.

Judicial independence is therefore not a privilege
of judges, but a right of those who rely on the
courts. It belongs to anyone who turns to the
justice system to resolve a dispute, assert a right,
or defend against an accusation. It is a corner-
stone of the Rule of Law and a defining feature
of Canada’s constitutional democracy.
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This paper explains how judicial independence
operates within Canada’s democratic system and
why it matters to people who interact with the
law. It situates the judiciary within the constitu-
tional framework of the separation of powers,
examines the qualities and obligations expected
of judges, and explains how independence
coexists with accountability. It also traces the
historical and constitutional foundations of judi-
cial independence and identifies the safeguards
that make it effective in practice.

Ultimately, judicial independence ensures that
when a person appears before a court — whether
as an accused, a litigant, a parent, an employee,
or a citizen challenging state action — the deci-
sion will rest on law and evidence alone. In doing
so, it protects individual dignity, preserves public
confidence in the justice system, and upholds
the integrity of both the Canadian Constitution
and our democracy.

Why Judicial Independence Matters



Canada’s

Democratic System

JOUL
————

Supremacy of our Constitution

KEY TAKEAWAYS

B The Constitution is Canada’s highest law:
all governments are bound by it.

B Courts ensure that any law or government
complies with the Constitution, thus
maintaining democracy and the Rule of
Law. They have the power to strike down
any law that breaches the Constitution.

B Judicial independence flows from
the Constitution.

Canada is a constitutional democracy. This
means that all laws, government actions, and

decisions must conform to the Constitution of

Canada, which is the supreme law of the land.
The Constitution establishes the framework of
our government and guarantees the rights and
freedoms of all Canadians. No law passed by
Parliament or by a provincial legislature, and
no action taken by the executive branch can
override its provisions.

The Constitution divides powers between the
federal and provincial governments and sets out
how those powers must be exercised. It also
includes the Canadian Charter of Rights and
Freedoms, which protects fundamental rights
such as freedom of expression, equality before

the law, and the right to a fair trial. These protec-

tions are not theoretical — they shape how laws
are made and applied in everyday life.
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Because the Constitution is supreme, courts
have the authority and the duty to interpret and
apply it. When a law or government action con-
flicts with constitutional requirements, judges
must determine its validity to preserve the Rule
of Law. This is not an act of defiance against
elected officials — it is the very mechanism by
which democracy is maintained. It ensures that
the will of the majority, expressed through legis-
lation, remains consistent with the fundamental
principles and rights that protect every individual.
At the same time, the Constitution itself con-
templates that legislatures may pass laws that
reasonably limit rights if doing so is demonstrably
justified in a free and democratic society. The
courts have a duty to review limits on rights to
ensure that they accord with the Constitution.

In this way, the supremacy of the Constitution
provides a common foundation for all three
branches of government and underpins judicial
independence. It reminds us that no person
exercising public power or government is above
the law, and that the ultimate authority in Canada
rests not with any one government, but with the
Constitution itself.
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The Rule of Law

KEY TAKEAWAYS

B The Rule of Law means everyone — citizens
and governments alike —is subject to and
protected by the same laws.

B Statute law and common law reinforce
fairness and consistency.

B Judicial independence enables judges
to apply the law impartially, ensuring
accountability and equality before the law.

Canadian democracy is founded upon the Rule
of Law. The expression “law” refers to the set of
rules that govern relationships among citizens,
regulate commerce and community life, and
protect people from the unlawful acts of
individuals or the state.

These rules are not arbitrary — they arise from
centuries of legal thought and collective
experience that define how we live together
peacefully in a free and democratic society.

In Canada, legal traditions work side by side,
including the English common law and the
French civil law.

In Canada, laws are created by Parliament and
by provincial or territorial legislatures. These are
called statutory laws. Across all provinces and
territories, particularly in public and criminal law,
the law also develops through judicial deci-
sion-making. When judges interpret and apply
legislation, their rulings become precedents —
examples that help guide future cases. Over
time, this collection of decisions, known as the
common law, evolves as society changes.

In Québec, private law matters such as property,
family, and contracts are governed mainly by
the Civil Code of Québec, which serves as the
province's general legal framework.

Although these two traditions are different
in form, they are united by a single principle:
everyone who exercises power in Canada
must act according to the law.
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The Rule of Law expresses a broader societal
agreement — both individual and collective — that
everyone, without exception, is bound by and
subject to the law. It reflects our shared under-
standing that laws apply equally to all, regardless
of lineage, heritage, or social standing.

In practical terms, this means:

- Subject to certain privileges and immunities
provided in the law to ensure the proper and
efficient working of government, kings and
queens, prime ministers, generals, and judges
themselves are all subject to the same laws as
the most vulnerable or disadvantaged people
in society; and

- The law must be applied fairly and impartially,
without regard to privilege, power, or wealth.

The Rule of Law is a cornerstone of Canada’s
constitutional democracy. It ensures account-
ability, protects rights and freedoms, and allows
justice to be administered without fear or favour.
Laws provide order and stability by guiding how
people interact with one another, but they also
serve a deeper purpose: when conflicts arise,
they prevent individuals from taking matters into
their own hands. Rather than settling grievances
through violence or retaliation, Canadians rely
on an impartial legal system to resolve disputes
fairly and peacefully.

It is also what distinguishes Canada from
regimes where no such protections exist —
where rulers act above the law, where dissent
is silenced, and where rights depend on the
will of the powerful. In Canada, by contrast,
the Rule of Law guarantees that no one —no
office, no institution, no individual — stands
above the principles that bind us all.
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The Separation of Powers —
Three Branches of Government

KEY TAKEAWAYS

B Legislative, executive, and judicial powers
are distinct but complementary, preventing
any one branch from dominating.

B The judiciary interprets and applies the
law impartially, independent of political
or partisan influence.

B Collaboration between the judiciary
and executive on administrative matters
is permissible only when it preserves
judicial independence.

Canada’s system of government is founded
on the principle of the separation of powers,
a model inherited primarily from the British
parliamentary tradition. Under this model,
the powers of the state are divided among
three distinct branches — the legislative, the
executive, and the judicial — each with its
own responsibilities and limits.

The goal is to ensure that no single branch
becomes too powerful, and that each operates
in harmony with the others while respecting
their independence.

a. The Legislative Branch

The legislative branch is responsible for making
the laws. It includes Parliament, composed of the
House of Commons and the Senate, as well as
provincial and territorial legislatures across
the country.

Elected representatives debate, draft, and
pass legislation that governs all aspects of
Canadian life — from commerce and health
to the environment and criminal justice.

Canadian Judicial Council

This branch embodies the democratic will
of the people and is accountable to voters
through regular elections. Once laws are
enacted, responsibility for carrying them
out passes to the executive branch.

b. The Executive Branch

The executive branch is responsible for
administering and enforcing the law. At the
federal level, it includes the Prime Minister and
Cabinet, government departments, and public
officials who implement legislative decisions
and manage the daily operations of government.
It is similar for provincial governments.

The executive branch proposes policies,
carries out programs, and ensures that public
administration operates within the bounds set
by the Constitution and by statute.

Although the executive exercises significant
authority, its actions are subject to the law and
may be reviewed by the courts when legality
or fairness is questioned.

This accountability to law helps preserve the
balance among the three branches.

c. The Judicial Branch

The judicial branch interprets and applies the
law. Canada’s judiciary is made up of various
courts, organized by level and jurisdiction,
whose role is to resolve disputes impartially
and to ensure that the Constitution, statutes,
and regulations are respected.
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Judges decide cases based on the law

and evidence, not on political or personal
considerations. Within their proper judicial
role, they also safeguard fundamental rights
and freedoms, ensuring that every person
enjoys equal justice under law.

Judicial independence is essential to this system.
It means that courts and judges must remain free
from interference or improper influence from
either the legislative or executive branches — or
from private or partisan interests. For example,
while judges in Canada are free to vote, they do
not run for political office, participate in election
campaigns, or engage in government adminis-
tration. This separation ensures that justice is
administered fairly and without bias.

When each branch of government respects
these boundaries, the result is not isolation

but a healthy and ongoing dialogue. Courts
interpret and apply the law in individual cases,
and their decisions may reveal gaps, tensions, or
unintended consequences in existing legislation.
Legislatures, in turn, may respond by amending
or enacting laws, while remaining free to choose
how best to do so within constitutional limits.
This back-and-forth is a normal and construc-
tive feature of a constitutional democracy. It
allows the law to evolve over time through the
interaction of judicial decisions and legislative
action, while ensuring that no single branch
dominates the others.

Canadian Judicial Council

Under Canada’s Constitution, governments are
responsible for administering justice in their
respective jurisdictions. For that reason, the leg-
islative, executive, and judicial branches cannot
operate in complete isolation from one another.
While each branch has a distinct role, they must
interact in limited and practical ways to ensure
that the justice system actually works.

This cooperation may include working together on
matters such as managing court files, developing
court rules, introducing technologies like electronic
filing, ensuring courthouse security, planning and
maintaining court facilities, and understanding
how funding decisions affect the courts’ ability
to do their work.

This kind of collaboration is carefully structured
to respect the independence of each branch. It
reflects the ongoing dialogue required to ensure
that Canada’s justice system operates effectively
while upholding the constitutional balance that
defines our democracy.
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Independence of

the Judicial Branch

How our Legal System Functions

KEY TAKEAWAYS

B Courts provide an impartial forum to
resolve disputes peacefully according
to law, protecting citizens from arbitrary
or vigilante justice.

B Judicial independence ensures that
outcomes depend on law and evidence —
not wealth, power, or influence.

Life in society inevitably leads to disagreements.
People have conflicts with neighbours, businesses,
employers, and sometimes even with their own
government. These disputes can take many
forms, for example:

- A Dbill that isn't paid

- A neighbour's dog that injures a child

¥

A slip and fall in a shopping centre
parking lot

A job loss you believe was unfair
A dispute over taxes said to be owing

A car that breaks down just after purchase

v v vy

A restaurant meal that leads to
serious illness

¥

A disagreement over a loved one's will

02

A divorce where there is no agreement on
parenting time and financial obligations

- A new law that appears to violate your rights
under the Constitution.
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These are the kinds of problems and disputes
that arise every day in Canada. Laws provide a
sense of order and predictability by setting clear
rules that most people follow, and they also
establish a fair way to deal with disagreements
when they arise. Rather than leaving conflicts
unresolved or uncertain, we rely on a peaceful
and impartial system to resolve disputes and
uphold fairness — the courts.

Courts provide an independent and impartial
forum where disputes can be heard and resolved
according to law. When conflict arises — between
individuals, businesses, or citizens and the
state — it is judges who decide what the law
means, whether it has been broken, and what
consequences follow. Judges are legally trained
professionals who take an oath to uphold the Rule
of Law and to treat all people equally before it.

This process is essential to Canada’'s democracy.
It ensures that rights and responsibilities are
determined not by wealth, power, or influence,
but by the law itself. The courts are where our
most serious disputes — those affecting liberty,
livelihood, and justice — are resolved fairly

and peacefully.
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Qualities of Judges

KEY TAKEAWAYS

B Canadians expect judges to embody
competence, impartiality, respect,
diligence, courage, and integrity.

B A merit-based appointment process,
overseen by independent advisory
committees, ensures judges are chosen
for their ability and character, not politics.

Canadians hold judges to the highest standards
of conduct and character. If asked what qualities
they expect in a judge, most people would name
attributes such as competence, impartiality,
wisdom, patience, open-mindedness, respect,
diligence, courage, and integrity. Canadians not
only expect these traits — they have a right to
expect them. The credibility of the justice system
depends on the confidence that judges possess
these qualities and apply them consistently and
fairly in every case.

In Canada, judges are appointed rather than
elected, which is intended to ensure that judicial
decisions are based on law and principle, not on
popularity or political pressure. Judicial appoint-
ments are made either federally or provincially,
depending on the level of court, but the process
across the country follows similar standards of
merit and fairness.

At the heart of the process are independent
judicial advisory committees, which include
members of the legal profession and represen-
tatives from the public. When a lawyer wishes

to be considered for appointment to the bench,
they must submit a detailed application outlining
their professional experience, education, and
community involvement.

Canadian Judicial Council

Each application undergoes a thorough review,
including background and reference checks.
The advisory committee evaluates every candi-
date’s legal knowledge, judgment, fairness, and
temperament. After careful consideration, the
committee decides which applicants should be
recommended. Only those recommended are
eligible for appointment.

The list of recommended candidates is then sent
to the appropriate Minister of Justice (federal

or provincial), who makes a recommendation to
Cabinet. Final appointments are made by the
Governor General or the Lieutenant Governor,
acting on Cabinet’s advice.

This system of judicial appointments is designed
to promote public confidence in the judiciary.
It ensures that:

- Judges are selected based on
merit, experience, and character,
not on politics; and

- The process remains rigorous
and accountable.

Through this careful selection process,
Canadians can trust that those appointed

to the bench have the knowledge, judgment,
and integrity required to uphold the law and
to serve the public with fairness and respect.
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The Duty of Restraint

KEY TAKEAWAYS

B Judges maintain impartiality through
dignity, neutrality, and discretion both
in and out of court.

B Their duty of restraint protects
public confidence in the judiciary’s
independence and shields the
institution from political controversy.

Judges hold a position unlike any other in public
life. Because their legitimacy rests on public
confidence in their impartiality and independence,
judges are expected to abide by a special duty of
restraint — both inside and outside the courtroom.
This duty is not a limitation on their rights as
citizens, but rather a professional obligation that
protects the integrity of the judiciary and the
trust that Canadians place in it.

In the courtroom, judges conduct themselves
with patience, courtesy, and impartiality. They
avoid remarks or behaviour that could be seen as
biased, sarcastic, or unnecessarily harsh. Judges
do not weigh or express personal opinions in
deciding cases. In their reasons, they exercise
restraint, addressing only what is required to
decide the case. Every word spoken from the
bench can influence how justice is perceived.
Even comments that add nothing to the legal
discussion can, if ill-judged, undermine public
confidence in the fairness and dignity of the
judicial process.

Judges speak through their reasons for judgment.

These written or oral reasons explain the outcome
of a case and set out the judge's interpretation

of the law. As a general rule, once a decision is
issued, judges do not justify or defend it publicly,
nor do they engage in interviews or debates

Canadian Judicial Council

about their rulings. Their duty of restraint limits
participation in public discussion or responses
to criticism in the media or political forums.

There are, however, limited circumstances in
which judges may properly speak out, and then
only with restraint — for example, where a public
controversy directly affects the operation of the
courts, the independence of the judiciary, or fun-
damental aspects of the administration of justice.
Chief Justices have particular responsibilities in
this regard. In those limited circumstances, judges
follow communication protocols established by
their court. In some cases, it may also be appro-
priate for someone other than the judge, such

as a court communications officer, to respond
publicly. Judicial reasoning must, therefore, be
transparent in its logic, while public commentary
remains carefully limited.

Judges remain part of the community, yet their
public role is carefully limited. They may attend
public events or give speeches on legal or educa-
tional topics, but they avoid expressing views on
issues that could come before the courts or that
are politically or socially controversial.

For example, judges refrain from making public
comments on matters such as gun control,
same-sex marriage, environmental protests, or
victims' rights. Even well-intentioned remarks
could give the impression that a judge has
already formed an opinion on a future issue —a
perception that could threaten the appearance
of impartiality.

Judges also understand that their words and
actions reflect not only on themselves, but also
on the judiciary as an institution. They take care
to avoid conduct, associations, or causes that
could create a perception of bias or conflict

of interest.
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Judges rarely, and only for good reason, speak
publicly on their own behalf or on behalf of
the judiciary. This deliberate silence preserves
their independence and prevents them from
being drawn into political or media controversy.
However, it also means that when judges are
unfairly criticized, others — the public, the legal

profession, and the academic community — must

speak up to defend the integrity of the courts.

The duty of restraint is, therefore, both personal
and institutional. It ensures that judges remain
above the political fray, devoted solely to the
fair and impartial application of the law. In return,
it reminds Canadians that an impartial judiciary
is one of the strongest guarantees of freedom
and democracy.

Judicial Accountability

KEY TAKEAWAYS

B Judges are accountable for the exercise
of their functions through open court
proceedings, transparent processes,
reasoned decisions enabling public
scrutiny, rights of appeal, and conduct
review mechanisms.

B Oversight by judicial councils and
transparent decision-making reassure
Canadians that judicial power is exercised
responsibly and in the public interest.

Judicial accountability ensures that justice

is rendered according to law and that judges
exercise their authority responsibly. It is an
essential counterpart to judicial independence,
protecting the proper application of the Rule
of Law, one of the cornerstones of Canada’s
constitutional democracy.

Judicial independence does not mean that
judges are free to act without constraint. On
the contrary, several mechanisms of account-
ability ensure that judges are answerable for
how they perform their duties.

Canadian Judicial Council

a. Open Courts, Transparency
and Public Scrutiny

The most fundamental safeguard of judicial
accountability is the open court principle.
With few exceptions, cases in Canada are
heard in public, allowing citizens and the media
to observe proceedings firsthand. This openness
enables Canadians to see justice being done
and to evaluate for themselves the fairness of
the process.

Judges are required to decide cases according
to the law and the evidence presented in
court. They must also provide reasons for their
decisions, explaining the legal and factual basis
for each judgment. These reasons are public,
allowing anyone — lawyers, scholars, journalists,
or citizens — to scrutinize how the decision
was reached.

This transparency invites informed public
scrutiny. Because hearings and reasons are open
to the public, Canadians are free to discuss,
analyze, and critique judicial decisions. Informed
criticism — grounded in understanding of the

law — strengthens rather than undermines
confidence in the judiciary. It allows the public
to see that judges are not unaccountable actors
but professionals whose reasoning is exposed to
rigorous, reasoned evaluation.
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Judges, however, are accountable through their
judgments, not through public debate. They

do not respond to commentary or defend their
decisions in the media; their accountability lies in
providing clear, lawful, and transparent reasons.
Private hearings are rare and occur only when
necessary to protect sensitive interests, such
as the privacy of children or victims, or matters
of national security. Even in such cases, judges
remain accountable for ensuring that restrictions
on openness are justified and limited.

Through openness, reasoned decisions, and
responsible public scrutiny, the judiciary
demonstrates that accountability and
independence coexist at the very heart
of Canada’s democratic justice system.

b. Right of Appeal

Another key safeguard is the right of appeal.

A person who believes that an error has been
made may appeal to a higher court. If that higher
court determines that the law was misapplied

or misinterpreted, the decision can be altered

or overturned. This appeal process ensures that
judicial reasoning is continually reviewed and
refined, reinforcing both fairness and public
confidence in the administration of justice.

Canadian Judicial Council

c. Oversight of
Judicial Conduct

Judicial accountability extends beyond
courtroom decisions to include judges’ personal
and professional conduct. Although judges
remain members of their communities and
may lead normal lives outside the courtroom,
they are expected to do so with a heightened
sense of care, dignity, and restraint, mindful
that their conduct — even in private life — may
affect public confidence in the judiciary. For
this reason, judges accept certain limits on their
activities that would not apply to others. Both
federally and provincially appointed judges are
subject to oversight by judicial councils, such
as the Canadian Judicial Council (CJC) at the
federal level.

These bodies have the authority to investigate
complaints about judicial behaviour and, where
appropriate, to recommend corrective action
or sanctions.

This process ensures that judges uphold
the highest ethical standards both on and
off the bench.

Through these combined measures — public
hearings, reasoned decisions, appeal rights, media
scrutiny, and judicial oversight — Canadians can
be confident that their judges are accountable
for the trust placed in them. Judges take an oath
to uphold the law and render justice impartially.
Their independence and integrity are presumed
as a matter of law, but their actions remain open
to review and criticism.

Judicial accountability provides a vital check
and balance within our democratic system.

It reassures Canadians that judicial authority is
not misused and that judicial power is exercised
according to law, fairly and transparently.
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Judicial Independence

a. Origins

KEY TAKEAWAY

B Rooted in the 1701 Act of Settlement
and later entrenched in the Constitution
Act 1867 and the Canadian Charter of
Rights and Freedoms of 1982, judicial
independence evolved as a safeguard for
the public, not a privilege for judges.

Canada’s political and legal traditions are deeply
rooted in the British parliamentary system.

As a federal constitutional monarchy, Canada'’s
executive authority is formally vested in the
Crown under the Constitution Act, 1867. Its
parliamentary democracy operates through a
multi-party system, much of it guided by unwrit-
ten conventions inherited from the Westminster
model. Within this framework, the law is the
supreme authority — a reflection of the Rule of
Law, which governs both citizens and the state.

Because the government itself prosecutes
crimes and frequently appears as a litigant in
civil cases, public confidence in the justice
system depends on judges being — and being
seen to be — independent. If a government could
dismiss a judge or reduce their salary for render-
ing an unfavourable decision, the appearance of
impartiality would disappear.

Judicial independence ensures that judges
are free to assess evidence, apply the law,
and decide outcomes without fear or favour,
regardless of who may be pleased or displeased
with the result. It allows judges to uphold the
Rule of Law and ensures that cases are decided
fairly and impartially.

The origins of judicial independence lie
principally in Great Britain, where centuries
of struggle gradually established the principle
that judges must be free from interference by
political power.

Canadian Judicial Council

A defining moment came in 1692, when
two English judges — Chief Justice Holt and
Justice Eyre — were summoned before a
committee of the House of Lords to explain

a decision they had rendered in what became
known as Knowles’ Trial.

The judges appeared but refused to comply.
Chief Justice Holt declared:

‘ ‘ I never heard of any such thing
demanded of any judge as to
give reasons for his judgment.
| did think myself not obliged
by law to give that answer.

At a time when defying Parliament or the Crown
could lead to imprisonment or death, their refusal
was an act of courage. It was not an abstract
defence of privilege, but a declaration that
judges must never be accountable to political
authorities for their judicial reasoning. Holt and
Eyre understood that if they submitted to such
questioning, the independence of the judiciary —
and the very idea of justice — would be lost.

Their stand led directly to one of the most
significant constitutional milestones in British
history: the Act of Settlement of 1701. This
statute guaranteed judges security of tenure and
financial security, ensuring they could hold office
"during good behaviour” and be removed only for
serious misconduct, through a formal process.

From that moment, the independence of judges
was recognized not as a privilege, but as a
protection for the public — a safeguard ensuring
that those who apply the law can do so free from
external control or intimidation. This principle
became a cornerstone of the common law
tradition and was later carried to Britain's
North American colonies.
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By the early 19" century, the principles of the Act
of Settlement had been extended to the courts
of British North America, and in 1867 they were
embedded in the British North America Act —
the foundation of Canada’s modern Constitution.

More than a century later, the Canadian Charter
of Rights and Freedoms (1982) reaffirmed
these protections, guaranteeing that every
person charged with an offence has the right to
a fair trial before “an independent and impartial
tribunal” (section 11(d)).

Today, judicial independence is a constitutional
guarantee and a defining feature of Canadian
democracy. It protects judges from influence
by the legislative and executive branches and
ensures that the judiciary as an institution
operates free from interference — even from
within its own ranks.

To appreciate how essential this principle remains,
imagine a modern version of the Knowles' Trial:
if the Prime Minister were to summon the Chief
Justice of Canada to explain a ruling, or if the
Chief Justice were to demand the same of a trial
or appellate judge, both actions would provoke
immediate outrage. Such conduct would violate
the constitutional boundary that shields the
judiciary from improper influence.

This comparison illustrates how far the principle
has evolved — from an act of defiance by two
English judges in 1692 to an enduring foundation
of Canada’s democracy. Judicial independence
ensures that justice in Canada is administered
without fear, favour, or influence, and that
citizens can have full confidence in the fairness
and integrity of the courts.

Canadian Judicial Council

b. Meaning and Purpose

KEY TAKEAWAYS

B Independence means freedom from
influence by government, peers, or
public opinion so judges can decide
cases based solely on law and evidence.

B |t is constitutionally protected through
appointment, tenure, and financial
security, ensuring public confidence
in impartial justice.

In Canada, judicial independence means that
judges are free to decide cases solely on the
law and the evidence — without interference or
influence from government, private interests,
other judges, or public opinion. Independence
serves a larger end: the reasonable perception
of impartiality. As the Supreme Court has held,
independence is the means; public confidence
in impartial judging is the end (see R. v. Lippé,
[1991] 2 S.C.R. 114, para. 48).

Canada’s Constitution entrenches independence
for superior-court judges through three core
provisions of the Constitution Act, 1867

- s.96 (Appointment): Judges of the superior,
district, and county courts are appointed by
the Governor General

- 5. 99 (Tenure): Judges hold office during
good behaviour and may be removed only
by joint address of the Senate and House
of Commons; they retire at age 75

- s.100 (Financial security): Salaries,
allowances, and pensions are fixed and
provided by Parliament.
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In criminal matters, s. 11(d) of the Canadian
Charter of Rights and Freedoms guarantees a
fair and public hearing by an independent and
impartial tribunal.

These protections are not limited to federally
appointed judges. For provincially appointed
judges (e.g., Provincial and Family Courts),
independence is grounded in the Constitution’s
preambile, s. 11(d) of the Charter, in provincial
statutes, such as the Quebec Charter of Human
Rights and Freedoms, and the common law,

and is recognized by the Supreme Court as an
unwritten constitutional principle (Reference re

Remuneration of Judges of the Provincial Court
(P.E.I.), [1997] 3 S.CR. 3, para. 83).

The Supreme Court of Canada has articulated
clear standards for defining what constitutes
judicial independence. In summary, they are:

1. Three Essential Attributes
- Security of tenure (tenure subject to
good behaviour; removal only upon a joint
resolution of the House of Representatives
and the Senate or under conditions
provided by law).

- Financial security (adequate, secure, and
not subject to arbitrary manipulation).

- Administrative (institutional)
independence in matters that bear directly
on the exercise of the judicial function.

2. Individual and Institutional Dimensions
= Individual: each judge must be free
to hear and decide cases without
outside pressure.

- Institutional: the court as an institution
must be structurally independent from
the executive and legislative branches.

3. Freedom from Interference — including
economic pressure
- Government cannot intimidate the
judiciary through removals or salary
manipulation.
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- Independent, effective, and objective
commissions must review judicial
remuneration to depoliticize the
relationship with government.

4. Independence as the Path to Impartiality
- Independence (a structural/status
guarantee) exists to secure the
appearance and reality of impartiality
in individual cases.

- A tribunal must be independent and
impartial in fact and perception (the
informed, reasonable-person standard).

5. Open Court, Reasons, and Appeals
(Accountability aligned with Independence)
- Courts operate publicly; judges provide
reasons subject to scrutiny and appeal.

- Judges are presumed to act with integrity
and impartiality; rebutting that presumption
requires cogent evidence.

6. Separation of Powers and Proper Roles
- Judges do not answer to the Executive or
Legislative branches for how or why they
decided a case.

- Courts interpret and apply the law within
constitutional bounds; they do not govern.

Why does any of this matter in practice?
Governments not only prosecute crimes and
frequently litigate civil disputes, but their
decisions and the laws they enact may also
be subject to review by the courts. Judicial
independence guarantees that judges can assess
evidence, apply the law, and decide outcomes
without fear of reprisal (such as dismissal or
financial pressure) or favour. Independence
thus sustains the Rule of Law and the public’s
confidence that cases are decided fairly and
impartially — whoever the parties may be.

For full case discussions, please see the appendix:
Supreme Court of Canada Authorities on Judicial
Independence.
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c. Dimensions

KEY TAKEAWAYS

B Individual (adjudicative): each judge must
decide cases free from external pressure.

B |[nstitutional: courts must control their
own administration and operations.

B Both dimensions exist to protect the fairness
and credibility of the justice system.

Judicial independence has two interlocking
dimensions. They serve the same public
purpose — fair, impartial justice — but focus
on different guarantees:

1. Adjudicative independence (individual):
Each judge must be free to decide cases
solely on the law and the evidence, without
pressure from government, interest groups,
other judges, or public opinion.

2. Institutional independence (court as an
institution): Courts must control the core
aspects of administering justice and remain
structurally separate from the executive and
legislative branches.

Although these dimensions overlap in practice, it is

helpful to describe their key elements separately.

Adjudicative Independence of
Individual Judges

- Impartial decision-making: Cases are decided
on law and evidence — nothing more.

- Security of tenure: Judges hold office during
good behaviour and cannot be removed
except by the constitutional process.

- Financial security: Stable salary, benefits, and
pensions insulated from political manipulation.

- Continuing education: Ongoing judicial
education to keep adjudication current,
rigorous, and non-partisan.

- Ethics and conduct standards: Clear, public
standards (e.g., courtesy, restraint, avoidance
of conflicts).
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- Accountability: Open courts, public reasons
for judgment, appellate review, and conduct
oversight by judicial councils.

Institutional Independence of the Judiciary

- Administration of justice by judges:
Core adjudicative functions are under
judicial control.

- Management of the court: Judicial leadership
(chief justices) oversees sittings, lists,
assignment of judges, courtroom allocation,
and related staffing that bears directly
on adjudication.

- Conduct review and removal: Peer-led,
law-governed processes protect both
integrity and independence.

- Relations with the executive and legislature:
Necessary administrative collaboration
(e.g., facilities, technology, budgets) occurs
without compromising adjudicative control
or creating the appearance of influence.

Why Both Dimensions Matter

Judges sometimes make difficult or unpopular
decisions. That reality can invite criticism — some
well-informed, some not. Independence exists
for the public’s benefit, not for that of judges.
Weakening any component risks the whole:

- Example (individual): An elected official
attempts to influence a judge by making
public comments in the media about
how a pending case or cases should be
decided. Public statements of that nature risk
undermining adjudicative independence.

- Example (institutional): Unilateral government
“reforms” that reassign cases, dictate court
schedules, or alter judicial administration
without meaningful consultation with chief
justices undermine institutional independence.

Improvements to the justice system should be
planned and implemented in close collaboration
with chief justices, who are responsible for
court administration.
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What Independence Secures — in Practice

Independence ensures that judges can:

- Assess the evidence presented in court
- Apply the law faithfully

Decide outcomes without regard to who
may be pleased or displeased

- Uphold the Rule of Law — binding citizens
and the state alike

- Fulfil these duties free from outside influence

Decide cases fairly and impartially, so the
public can trust the integrity of the results.

Together, the individual and institutional
dimensions make judicial independence
real, visible, and reliable — anchoring public
confidence in Canada’s courts.

d. Attributes

KEY TAKEAWAYS

B Security of tenure, financial security,
and institutional independence are
the constitutional pillars of judicial
independence.

B These safeguards prevent political
retaliation or interference, and guarantee
decisions are based solely on the law.

The attributes of judicial independence describe
the concrete safeguards that protect judges and
courts from external influence. They are rooted
in the Constitution Act, 1867 — particularly
sections 99 and 100 — and have been refined
through decisions of the Supreme Court of
Canada. Together, they ensure that every judge in
Canada can discharge their duties with integrity,
impartiality, and independence from all other
branches of government.

1. Security of Tenure

Once appointed, a judge is entitled to serve on
the bench until the mandatory retirement age —
75 years for federally appointed judges under
section 99(2) of the Constitution Act, 1867.
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Judges can be removed only for cause, and only
through a joint address of both the Senate and
House of Commons.

At the provincial and territorial levels, removal

is possible only through the cabinet or legislature
following a formal process for misconduct.
This high threshold preserves independence
while ensuring accountability for serious
breaches of duty.

The final removal procedure for federally appointed
judges, provided under the Judges Act, has
never been used — a testament to the judiciary’s
professionalism and the respect accorded to its
independence. In a few cases, judges who have
been recommended for removal have resigned
rather than be removed through a joint address.

2. Financial Security

Judges must receive adequate and secure
remuneration insulated from political or
institutional pressure. To ensure this, indepen-
dent judicial compensation commissions are
established at regular intervals — usually every
four years — to review and recommend judicial
salaries and benefits to Parliament.

This mechanism, endorsed by the Supreme Court
in the Reference re Remuneration of Judges of
the Provincial Court (P.E.l.), serves to depoliticize
financial relations between government and

the judiciary.

Remuneration must be sufficient to:

- Attract highly qualified candidates to the bench

- Allow judges to perform their duties without
financial anxiety or dependence

- Maintain public confidence that decisions are
made free from economic manipulation.

Similar independent review systems exist across
provinces and territories to ensure parity and
fairness for provincial court judges.

By protecting judicial salaries, benefits, and
pensions, Canada safeguards the public interest
in an independent judiciary that cannot be
influenced through financial means.
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3. Institutional Independence

Courts must have institutional control over
core judicial functions and processes. While
governments fund courthouses, staff, and
infrastructure, they cannot control how courts
operate or how judges perform their duties.

Institutional independence means that certain
internal matters fall exclusively under judicial
authority, including:

Assignment of judges to particular cases
Scheduling of court sittings
Control of case lists

Allocation of courtrooms

S S

Direction of registry and court staff
in judicial operations.

The categories above are not closed. As
technology reshapes court administration,
through electronic case management, digital
records, or otherwise, new functions may need to
be recognized as falling exclusively within judicial
authority, so that institutional independence
keeps pace with the evolving operational reality
of the courts.

These functions are essential to a constitutionally
sound separation of powers. If any of them were
controlled by the executive or legislature, public
confidence in the courts’ impartiality would

be undermined.

Adjudicative independence, on the other hand,
protects the freedom and duty of each judge
to decide cases alone free from influence or
interference from:

Governments or politicians
Lobbyists, interest groups, or media
Other judges or chief justices

Judicial organizations

v ¢ v v Y

Any other person or entity attempting
to exert pressure.

Judges are also protected by judicial immunity,
meaning they cannot be sued or prosecuted
for acts performed in their judicial capacity.
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This ensures they can express findings, assess
credibility, and apply the law without fear of
personal consequences.

In sum, judicial independence exists not for
judges, but for the public. It guarantees that:

- Decisions are based solely on evidence
and law

- Judges apply the Rule of Law impartially

No branch of government can control or
manipulate judicial outcomes

- Citizens can trust that justice is administered
fairly, without fear or favour.

As the Supreme Court has emphasized, these
attributes — security of tenure, financial security,
and institutional independence — form the
constitutional foundation of Canada’s judiciary
and are essential to maintaining respect for the
Rule of Law and confidence in the courts.

e. Safeguards

KEY TAKEAWAYS

B Independence is upheld through
institutional funding protections,
independent compensation commissions,
transparent appointment processes,
judicial education, ethical oversight,
and accountability mechanisms.

B These measures collectively preserve
impartiality, integrity, and public trust
in the courts.

Judicial independence is not an abstract ideal —
it is protected through concrete safeguards
that ensure Canada’s judiciary remains impartial,
effective, and trusted. These safeguards uphold
the constitutional order and reinforce public
confidence in the administration of justice.
They give practical effect to the principles of
the Rule of Law, the separation of powers,
and the constitutional guarantees found in
sections 96—100 of the Constitution Act, 1867.
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Safeguards take many forms — constitutional,
institutional, procedural, and ethical —and
collectively ensure that judges can perform
their duties free from external influence.

1. Institutional and Financial Safeguards

Because the administration of justice is a
provincial responsibility, provinces fund court
services. However, financial control must never
become a means of government interference.

To protect institutional independence, chief
justices play an active role in court management
and in decisions about judicial resources. Their
participation ensures that the judiciary can:

- Initiate, plan, determine, and implement
improvements to the court system

- Engage in discussions with governments on
facilities, technology, and staffing without
compromising independence

- Safeguard the courts’ ability to function
effectively, even in times of fiscal restraint.

Adequate and predictable funding is necessary
to ensure that courts can operate at a level
necessary to uphold the Rule of Law.

2. Judicial Compensation Commissions

To avoid political manipulation of judicial salaries,
independent commissions are established — at
both federal and provincial levels — to review
judges’ remuneration and benefits.

Every four years, the Judicial Compensation and
Benefits Commission examines the adequacy

of judicial pay and recommends adjustments to
Parliament. These commissions are independent,
impartial, and transparent.

This mechanism protects judges from financial
pressure, promotes fair compensation, and
sustains public confidence that judges’ decisions
are not influenced by government control over
their income.
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3. The Judicial Appointment Process

A strong, independent judiciary begins with
merit-based appointments. The appointment
process is designed to select competent,
impartial individuals of unquestionable integrity,
while maintaining public trust in the system.

Independent Judicial Advisory Committees —
comprising lawyers, judges, and community
representatives — review applications, conduct
reference checks, and recommend qualified
candidates to the Minister of Justice. Only those
recommended by these committees are eligible
for appointment.

Final appointments are made by the Governor
General (for federally appointed judges) or the
Lieutenant Governor (for provincial judges) on
the advice of the Cabinet.

This process ensures both openness and
independence, while fulfilling the dual
objectives of:

- Appointing capable, independent judges

- Maintaining their impartiality once appointed.

4. Judicial Education and
Professional Development

Continuing education is a crucial safeguard.

It ensures that judges remain informed,
competent, and aware of evolving social, legal,
and ethical contexts — without compromising
their independence.

Canada’s model of judicial education, recognized
internationally as a “gold standard,” is developed
and led by judges themselves.

Key features include:

- The judiciary identifies training needs
- Programs are generally designed by judges,
for judges

- Support is provided by academic and
administrative professionals bound
by confidentiality.
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This system preserves intellectual independence,
strengthens ethical judgment, and ensures
that education supports — not constrains —
judicial impartiality.

5. Ethical Standards and Conduct Review

High ethical standards are essential to sustaining
public trust. The Canadian Judicial Council
(CJC) — comprised of all Chief Justices and
Associate Chief Justices — oversees the conduct
of federally appointed judges, while provincial
judicial councils perform this function at the
local level.

These bodies can:

- Investigate complaints about judges’ conduct
Recommend corrective measures or sanctions

- Provide guidance through the publication of
ethical principles.

The CJC's Ethical Principles for Judges guide
judicial behaviour both inside and outside the
courtroom. They are not a disciplinary code,
but a framework to assist judges in maintaining
integrity, restraint, and public confidence.

When misconduct occurs, a formal process is
engaged, and recommendations may be made
for removal — preserving both independence
and accountability.

6. Accountability as a
Safeguard of Independence

Judicial independence does not mean judges are
unaccountable. On the contrary, accountability
reinforces independence and public trust.
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Judges are accountable through:

- Open court proceedings — justice is
administered publicly and transparently

- Reasons for decisions, accessible to all

- Appeal mechanisms — higher courts review
decisions to ensure consistency and legality

Freedom of public debate and media criticism

Disciplinary oversight by judicial councils
for misconduct or ethical breaches.

This open and structured system of accountability
acts as a check and balance, demonstrating
that judicial power is exercised responsibly and
in the public interest. It reassures Canadians
that independence is a shield for fairness,

not a privilege for judges.

The safeguards of judicial independence —
financial, institutional, procedural, educational,
ethical, and accountability mechanisms —

work together to protect the judiciary from
undue influence while ensuring responsibility

to the pubilic.

They reflect a delicate but essential balance:

- Independence guarantees impartial justice

- Accountability ensures legitimacy and trust.

Together, they preserve the integrity of Canada’s
courts, the supremacy of the Rule of Law, and the
confidence of Canadians in their system of justice.
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Conclusion:

Why Judicial
Independence Matters

Judicial independence safeguards the foundation

An independent judiciary allows courts to

of Canada’s free and democratic society — the make decisions that may be unpopular but
assurance that justice is applied equally, fairly, and  necessary — to protect minorities, restrain the
without fear or favour. It guarantees that when abuse of power, and uphold constitutional rights
anyone appears before a court — against another even when doing so is politically inconvenient.
citizen, a corporation, or the government — the Judges serve not to please, but to protect;

decision will rest solely on law and evidence, not not to advance any side, but to serve justice.

political pressure, personal bias or public opinion. Canadians benefit from this independence

Confidence in this independence is not a every day. It ensures that the same laws that
privilege of the judiciary but a right of every bind citizens also bind governments, and that
citizen. Without it, the Rule of Law would lose when a judge speaks, the decision carries the

its force, and public faith in justice would erode.  weight of principle rather than politics.
When citizens cease to believe in the impartial-
ity of judges, the risk is not mere dissatisfaction
with outcomes but the unravelling of the legal
order itself.

Judicial independence matters because it
guarantees that rights are real, freedoms
protected, and justice delivered by someone
who is — both in fact and in appearance —
impartial, fair, and free. It is the promise that,
in Canada, the law governs all, and that justice
belongs to everyone.
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Appendix

Supreme Court of Canada Authorities
on Judicial Independence

Committee for Justice and Liberty
c. Canada (National Energy Board),
[1978] 1S.C.R. 369

In Committee for Justice and Liberty c. Canada
(National Energy Board), [1978] 1 S.C.R. 369,
the Supreme Court of Canada formulated the
time-honoured legal test that courts apply to
determine whether a reasonable person could
conclude the judge would be unable to be fair,
objective and impartial when hearing a particular
case. Justice de Grandpré wrote:

[..] [T]he apprehension of bias must be a
reasonable one, held by reasonable and
right-minded persons, applying themselves

to the question and obtaining thereon the
required information. In the words of the Court
of Appeal, that test is “what would an informed
person, viewing the matter realistically and
practically —and having thought the matter
through — conclude. Would he think that it is
more likely than not that [the decision-maker],
whether consciously or unconsciously, would
not decide fairly.”

| can see no real difference between the
expressions found in the decided cases,

be they ‘reasonable apprehension of bias,’
‘reasonable suspicion of bias,’ or ‘real likelihood
of bias." The grounds for this apprehension
must, however, be substantial and | entirely
agree with the Federal Court of Appeal
which refused to accept the suggestion that
the test be related to the “very sensitive or
scrupulous conscience.”
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Valente v. The Queen, [1985] 2 S.C.R. 673

In Valente v. The Queen, [1985] 2 S.C.R. 673,
Justice Le Dain explained the fundamental
tradition of judicial independence in Canada
and in England:

| quote a passage on this subject from the
reasons of Howland C.J.O., which refers to
the opinions of several learned commentators
on the importance of tradition. He said

at pp. 431-32:

Having considered the historical
development of judicial independence in
England and in Canada, it is necessary to
refer to the importance of traditions. Quite
apart from the Constitution or any statutory
provisions, tradition has been an important
factor in preserving judicial independence
both in England and in Canada. In England a
majority of the judges can be removed by the
Lord Chancellor, who is an active member of
the Government. However, the high tradition
of the office of Lord Chancellor has resulted
in very few abuses of this power. As Hogg
states in his text Constitutional Law of
Canada (1977), p. 120:

The independence of the judiciary has
since become such a powerful tradition
in the United Kingdom and Canada that
there may be little point in a fine analysis
of the language of the provisions by which
it is formally guaranteed.
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Shetreet's text Judges on Trial, a Study
of the Appointment and Accountability
of the English Judiciary (1976), empha-
sized the importance of tradition so far
as judicial independence is concerned.
At pp. 392-3 he stated:

[...] no executive or legislature can
interfere with judicial independence
contrary to popular opinion, and survive.
“In Britain,” wrote Professor de Smith, “the
independence of the Judiciary rests not
on formal constitutional guarantees and
prohibitions but on an admixture of statu-
tory and common-law rules, constitutional
conventions and parliamentary practice,
fortified by professional tradition and public
opinion.” (S.A. de Smith, Constitutional
and Administrative Law (1 ed. 1971),

pp. 365-366 n. 35) Lord Sankey, L.C.,

said in Parliament:

“The independence and prestige which our
judges have enjoyed in their position have
rested far more upon the great tradition and
long usage with which they have always
been surrounded, than upon any Statute.
The greatest safeguard of all may be found
along these lines for traditions cannot be
repealed, but an Act of Parliament can be.”

The strength of tradition is measured not
only by its observance but also by the
intensity of the reaction to its violation.
[...] Strong public reaction to a breach of
tradition demonstrates that the violation
will not pass unnoticed.

However, Justice Le Dain wrote that
tradition alone was insufficient to protect
judicial independence:

Reports and addresses on judicial independence
in recent years have indicated that the nature
and importance of this constitutional value are
not so well and widely understood as to give
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grounds for confidence that its protection can
be safely left to the operation of tradition
alone. [...] Important as tradition is as a support
of judicial independence, | do not think that
reliance on it should go so far as to treat other
conditions or guarantees of independence as
unnecessary or of no practical importance. [...]
Moreover, while tradition reinforced by public
opinion may operate as a restraint upon the
exercise of power in a manner that interferes
with judicial independence, it cannot supply
essential conditions of independence for
which specific provision of law is necessary.

In Valente v. The Queen, the Supreme Court of
Canada stated the three essential conditions of
judicial independence: 1) security of tenure; 2)
financial security including salary and benefits;
and 3) institutional independence of the tribunal
with respect to matters of administration bearing
directly on the exercise of its judicial function.

R. v. Beauregard, [1986] 2 S.C.R. 56

In R. v. Beauregard, [1986] 2 S.C.R. 56, Chief
Justice Dickson wrote that the crucial role of
the courts “as resolver of disputes, interpreter of
the law and defender of the Constitution requires
that they be completely separate in authority
and function from all other participants in the
justice system.” In his judgment, Chief Justice
Dickson affirmed that judicial independence
means absence of undue influence not only
from the other branches of the State but also
from anyone:

Historically, the generally accepted core of the
principle of judicial independence has been
the complete liberty of individual judges to
hear and decide the cases that come before
them: no outsider—be it government, pressure
group, individual or even another judge—should
interfere in fact, or attempt to interfere, with
the way in which a judge conducts his or her
case and makes his or her decision.
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He established a modern conception of judicial
independence which includes “both an individual
and a collective or institutional aspect.”

The rationale for this two-pronged modern
understanding of judicial independence is
recognition that the courts are not charged
solely with the adjudication of individual
cases. That is, of course, one role. It is also

the context for a second, different and equally
important role, namely as protector of the
Constitution and the fundamental values
embodied in it-rule of law, fundamental jus-
tice, equality, preservation of the democratic
process, to name perhaps the most important.
In other words, judicial independence is
essential for fair and just dispute-resolution

in individual cases. It is also the lifeblood of
constitutionalism in democratic societies.

MacKeigan v. Hickman, [1989]
2 S.C.R. 796

In MacKeigan v. Hickman, [1989] 2 S.C.R.
796, the Supreme Court of Canada asserted
that judicial independence is fundamental
as judges are called upon to protect the
Canadian Constitution:

To summarize, judicial independence as a
constitutional principle fundamental to the
Canadian system of government possesses
both individual and institutional elements.
Actions by other branches of government
which undermine the independence of

the judiciary therefore attack the integrity
of our Constitution. As protectors of our
Constitution, the Courts will not consider
such intrusions lightly.
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In addition, judicial immunity and judicial
independence were thoroughly considered by
the Supreme Court of Canada in Mackeigan
v. Hickman, [1989] 2 S.C.R. 796, where
McLachlin, J. wrote:

The judge’s right to refuse to answer to

the executive or legislative branches of
government or their appointees as to how

and why the judge arrived at a particular
judicial conclusion is essential to the personal
independence of the judge, one of the

two main aspects of judicial independence
(Valente v. The Queen, [1985] 2 S.C.R. 673;

R. v. Beauregard, [1986] 2 S.C.R. 56). The judge
must not fear that after issuance of his or

her decision, he or she may be called upon to
justify it to another branch of government. The
analysis in Beauregard supports the conclusion
that judicial immunity is central to the concept
of judicial independence. As stated by Dickson,
C.J. [Chief Justice] in R. v. Beauregard ([1986]
2 S.C.R. 56), the judiciary if it is to play the
proper constitutional role, must be completely
separate in authority and function from the
other arms of government. It is implicit in that
separation that a judge cannot be required

by the executive or legislative branches of
government to explain and account for his or
her judgment. To entertain the demand that a
judge testify before a civil body, an emanation
of the legislature or executive, on how and

why he or she made his or her decision would
be to strike at the most sacrosanct core of
judicial independence.
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R. v. Lippé, [1991] 2 S.C.R. 114

Chief Justice Lamer of the Supreme Court

of Canada explained the link between judicial
independence and impartiality in the following
way in R. v. Lippé, [1991] 2 S.C.R. 114:

The overall objective of guaranteeing judicial
independence is to ensure a reasonable
perception of impartiality; judicial indepen-
dence is but a “means” to this “end.” If judges
could be perceived as “impartial” without
judicial “independence” the requirement

of “independence” would be unnecessary.
However, judicial independence is critical
to the public’s perception of impartiality.
Independence is the cornerstone, a necessary
prerequisite for judicial impartiality.

R. v. Généreux, [1992] 1 S.C.R. 259

The importance of judicial impartiality and its
evaluation was described in R. v. Généreux,
[1992] 1 S.C.R. 259:

To assess the impartiality of a tribunal, the
appropriate frame of reference is the “state of

mind” of the decision-maker. The circumstances

of an individual case must be examined to
determine whether there is a reasonable appre-
hension that the decision-maker, perhaps by
having a personal interest in the case, will be
subjectively biased in the particular situation.
The question of independence, in contrast,
extends beyond the subjective attitude of
the decision-maker. The independence of a
tribunal is a matter of its status. The status of
a tribunal must guarantee not only its freedom
from interference by the executive and
legislative branches of government but also by
any other external force, such as business or
corporate interests or other pressure groups.
(See, for example, the recent judgment of this
Courtin R. v. Lippé, [1991] 2 S.C.R. 114).
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In addition, Chief Justice Lamer reiterated

that the preservation of judicial independence
must fulfil the essential conditions stated in the
Constitution of Canada and the decisions of the
Supreme Court of Canada:

A tribunal will not satisfy the requirements of
s. 11(d) of the Charter if it fails to respect these
essential conditions of judicial independence.
Although the conditions are susceptible to
flexible application in order to suit the needs
of different tribunals, the essence of each
condition must be protected in every case.

Cooper v. Canada (Human Rights
Commission), [1996] 3. S.C.R. 854

In Cooper v. Canada (Human Rights Commission),
[1996] 3. S.C.R. 854, Chief Justice Lamer reaffirmed

the importance of judicial independence in relation
to the constitutional role of Canadian courtsin a
system based on the separation of powers:

The constitutional status of the judiciary,
flowing as it does from the separation of
powers, requires that certain functions be
exclusively exercised by judicial bodies.
Although the judiciary certainly does not
have an interpretive monopoly over questions
of law, in my opinion, it must have exclusive
jurisdiction over challenges to the validity of
legislation under the Constitution of Canada,
and particularly the Charter. The reason is that
only courts have the requisite independence to
be entrusted with the constitutional scrutiny of
legislation when that scrutiny leads a court to
declare invalid an enactment of the legislature.
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Reference re Remuneration of Judges
of the Provincial Court (P.E.l.), [1997]
3SCR.3

In Reference re Remuneration of Judges of
the Provincial Court (P.E.1.), [1997] 3S.CR. 3,
the Supreme Court of Canada emphasised the
importance of keeping the three constitutive
powers separate. It explained the third compo-
nent of judicial independence, the institutional
or collective financial security. The Court stated
the importance of “depoliticizing” the relations
between the courts on the one hand and the
executive and the legislative powers on the other
in the context of setting judicial remuneration:

Given the importance of the institutional or
collective dimension of judicial independence

generally, what is the institutional or collective

dimension of financial security? To my mind,

financial security for the courts as an institution

has three components, which all flow from the
constitutional imperative that, to the extent
possible, the relationship between the judiciary
and the other branches of government be
depoliticized. As | explain below, in the context
of institutional or collective financial security,
this imperative demands that the courts both
be free and appear to be free from political
interference through economic manipulation
by the other branches of government, and that
they not become entangled in the politics of
remuneration from the public purse.

[.]

What is at issue here is the character of

the relationships between the legislature
and the executive on the one hand, and the
judiciary on the other. These relationships
should be depoliticized. When | say that those
relationships are depoliticized, | do not mean
to deny that they are political in the sense
that court decisions (both constitutional

and non-constitutional) often have political
implications, and that the statutes which
courts adjudicate upon emerge from the
political process. What | mean instead is the
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legislature and executive cannot, and cannot
appear to, exert political pressure on the
judiciary, and conversely, that members of the
judiciary should exercise reserve in speaking
out publicly on issues of general public policy
that are or have the potential to come before
the courts, that are the subject of political
debate, and which do not relate to the proper
administration of justice.

To be sure, the depoliticization of the
relationships between the legislature and the
executive on the one hand, and the judiciary on
the other, is largely governed by convention.
And as | said in Cooper, the conventions of
the British Constitution do not have the force
of law in Canada: Reference re Resolution to
Amend the Constitution. However, to my mind,
the depoliticization of these relationships is so
fundamental to the separation of powers, and
hence to the Canadian Constitution, that the
provisions of the Constitution, such as s. 11(d)
of the Charter, must be interpreted in such a
manner as to protect this principle.

The depoliticized relationships | have been
describing create difficult problems when it
comes to judicial remuneration. On the one
hand, remuneration from the public purse is an
inherently political concern, in the sense that it
implicates general public policy. Even the most
casual observer of current affairs can attest to
this. For example, the salary reductions for the
judges in these appeals were usually part of

a general salary reduction for all persons paid
from the public purse designed to implement
a goal of government policy, deficit reduction.
The decision to reduce a government deficit,
of course, is an inherently political decision.

In turn, these salary cuts were often opposed
by public sector unions who questioned the
underlying goal of deficit reduction itself. The
political nature of the salary reductions at issue
here is underlined by the fact that they were
achieved through legislation, not collective
bargaining and contract negotiations.
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On the other hand, the fact remains that
judges, although they must ultimately be paid
from public monies, are not civil servants. Civil
servants are part of the executive; judges, by
definition, are independent of the executive.
The three core characteristics of judicial
independence — security of tenure, financial
security, and administrative independence —
are a reflection of that fundamental distinction,
because they provide a range of protections
to members of the judiciary to which civil
servants are not constitutionally entitled.

[..]

With respect to the judiciary, the determination
of the level of remuneration from the public
purse is political in another sense, because

it raises the spectre of political interference
through economic manipulation. An unscru-
pulous government could utilize its authority
to set judges’ salaries as a vehicle to influence
the course and outcome of adjudication.
Admittedly, this would be very different from
the kind of political interference with the
judiciary by the Stuart Monarchs in England
which is the historical source of the consti-
tutional concern for judicial independence
in the Anglo-American tradition. However,
the threat to judicial independence would be
as significant.

[..]

The challenge which faces the Court in these
appeals is to ensure that the setting of judicial
remuneration remains consistent — to the
extent possible given that judicial salaries
must ultimately be fixed by one of the political
organs of the Constitution, the executive or
the legislature, and that the setting of remu-
neration from the public purse is, as a result,
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inherently political — with the depoliticized
relationship between the judiciary and the
other branches of government. Our task, in
other words, is to ensure compliance with one
of the “structural requirements of the Canadian
Constitution:” Hunt. The three components

of the institutional or collective dimension of
financial security, to my mind, fulfill this goal.

(2) The Components of Institutional or
Collective Financial Security

(a) Judicial Salaries Can Be Reduced,
Increased, or Frozen, but not Without
Recourse to an Independent, Effective
and Objective Commission

Canada (Minister of Citizenship
and Immigration) v. Tobiass, [1997]
3 SCR 391

The Supreme Court in Canada (Minister of

Citizenship and Immigration) v. Tobiass, [1997]
3 SCR 391 recalled the principle evoked in R. v._
Beauregard, [1986] 2 S.C.R. 56, that the essence
of judicial independence is freedom from outside
interference. The Supreme Court addressed

the test that should be used to ascertain if the
issue is compromising the appearance of judicial
independence, particularly between the judges’
impartiality and the government’s interests:

The test for determining whether the
appearance of judicial independence has
been maintained is an objective one. The
question is whether a well-informed and
reasonable observer would perceive that
judicial independence has been compromised.
As Lamer C.J. wrote in R. v. Lippé, [1991]

2 S.CR. 114, at p. 139, “[t]he overall objective of
guaranteeing judicial independence is to ensure
a reasonable perception of impartiality.”
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The essence of judicial independence

is freedom from outside interference.
Dickson C.J., in Beauregard v. Canada,
[1986] 2 S.C.R. 56, described the concept
in these words, at p. 69:

Historically, the generally accepted core
of the principle of judicial independence
has been the complete liberty of individual
judges to hear and decide the cases that
come before them: no outsider — be it
government, pressure group, individual or
even another judge — should interfere in
fact, or attempt to interfere, with the way
in which a judge conducts his or her case
and makes his or her decision. This core
continues to be central to the principle of
judicial independence.

What emerges from all of this is a simple test
for determining whether the appearance of
judicial independence has been maintained:
whether a reasonable observer would perceive
that the court was able to conduct its business
free from the interference of the government
and of other judges.

There are many principles of professional
conduct that must be observed in order
to maintain the appearance of judicial
independence. Two of these are particularly
relevant here.

First, and as a general rule of conduct, counsel
for one party should not discuss a particular
case with a judge except with the knowledge
and preferably with the participation of
counsel for the other parties to the case.
See the Honourable J. O. Wilson, A Book for
Judges (1980), at p. 52. The meeting between
Mr. Thompson and the Chief Justice, at which
counsel for the appellants were not present,
violated this rule and was clearly inappropri-
ate, and this despite the fact that the occa-
sion for the meeting was a highly legitimate
concern about the exceedingly slow progress
of the cases.
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Second, and again as a general rule, a judge
should not accede to the demands of one party
without giving counsel for the other parties a
chance to present their views. It was therefore
clearly wrong, and seriously so, for the Chief
Justice to speak to the Associate Chief Justice
at the instance of Mr. Thompson. We agree with
Pratte J.A. that a chief justice is responsible for
the expeditious progress of cases through his or
her court and may under certain circumstances
be obligated to take steps to correct tardiness.
Yet, the actions of Isaac C.J. were more in the
nature of a response to a party rather thanto a
problem. Thus, an action that might have been
innocuous and even obligatory under other
circumstances acquired an air of impropriety

as a result of the events that preceded it. Quite
simply, it was inappropriate.

R.v.S.(R.D.),[1997] 3S.C.R. 484

InR.v. S. (R.D.), [1997] 3 S.C.R. 484, the

Supreme Court of Canada distinguished

between the concepts of objectivity and
neutrality in relation to impartiality in the
judicial context:

Notwithstanding the strong presumption
of impartiality that applies to judges, they
will nevertheless be held to certain stringent
standards regarding bias: “a reasonable
apprehension that the judge might not act
in an entirely impartial manner is ground for
disqualification.” Blanchette v. C.I.S. Ltd.,
[1973] S.C.R. 833, at pp. 842-43.
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In order to apply this test, it is necessary to
distinguish between the impartiality which

is required of all judges, and the concept of
judicial neutrality. The distinction we would
draw is that reflected in the insightful words
of Benjamin N. Cardozo in The Nature of the
Judicial Process (1921), at pp. 12—13 and 167,
where he affirmed the importance of impar-
tiality, while at the same time recognizing the
fallacy of judicial neutrality:

There is in each of us a stream of tendency,
whether you choose to call it philosophy or
not, which gives coherence and direction to
thought and action. Judges cannot escape
that current any more than other mortals. All
their lives, forces which they do not recog-
nize and cannot name, have been tugging at
them — inherited instincts, traditional beliefs,
acquired convictions; and the resultant is an
outlook on life, a conception of social needs.
In this mental background every problem
finds its setting. We may try to see things as
objectively as we please. None the less, we
can never see them with any eyes except
ourown. [ ]

Deep below consciousness are other forces,
the likes and the dislikes, the predilections
and the prejudices, the complex of instincts
and emotions and habits and convictions,
which make the [person], whether he [or
she] be litigant or judge.
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Cardozo recognized that objectivity was an
impossibility because judges, like all other
humans, operate from their own perspectives.
As the Canadian Judicial Council noted in
Commentaries on Judicial Conduct (1991),

at p. 12, “[t]here is no human being who is

not the product of every social experience,
every process of education, and every human
contact.” What is possible and desirable, they
note, is impartiality:

..the wisdom required of a judge is to
recognize, consciously allow for, and
perhaps to question, all the baggage

of past attitudes and sympathies that
fellow citizens are free to carry, untested,
to the grave.

True impartiality does not require that the
judge have no sympathies or opinions; it
requires that the judge nevertheless be free
to entertain and act upon different points of
view with an open mind

[..]

Before concluding that there exists a
reasonable apprehension of bias in the
conduct of a judge, the reasonable person
would require some clear evidence that the
judge in question had improperly used his

or her perspective in the decision making
process; this flows from the presumption

of impartiality of the judiciary. There must
be some indication that the judge was not
approaching the case with an open mind fair
to all parties. Awareness of the context within
which a case occurred would not constitute
such evidence; on the contrary, such aware-
ness is consistent with the highest tradition
of judicial impartiality.
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Therrien (Re), [2001] 2 S.C.R. 3

In Therrien (Re), [2001] 2 S.C.R. 3, the Supreme
Court of Canada explained the role of the judge
as "A Place Apart” in the following terms:

The judicial function is absolutely unique.

Our society assigns important powers

and responsibilities to the members of its
judiciary. Apart from the traditional role of an
arbiter which settles disputes and adjudicates
between the rights of the parties, judges are
also responsible for preserving the balance

of constitutional powers between the two
levels of government in our federal state.
Furthermore, following the enactment of the
Canadian Charter, they have become one of
the foremost defenders of individual freedoms
and human rights and guardians of the values
it embodies: Beauregard, [...], and Reference
re Remuneration of Judges of the Provincial
Court, [..]. Accordingly, from the point of
view of the individual who appears before
them, judges are first and foremost the ones
who state the law, grant the person rights or
impose obligations on him or her.

In addition, Therrien (Re), [2001] 2 S.C.R.
3 described the judge as the pillar of the
Canadian justice system and the obligations
and responsibility that come with the
judicial function:

If we then look beyond the jurist to whom

we assign responsibility for resolving
conflicts between parties, judges also play a
fundamental role in the eyes of the external
observer of the judicial system. The judge is
the pillar of our entire justice system, and of
the rights and freedoms which that system is
designed to promote and protect. Thus, to the
public, judges not only swear by taking their
oath to serve the ideals of Justice and Truth
on which the rule of law in Canada and the
foundations of our democracy are built, but
they are asked to embody them (Justice Jean
Beetz, Introduction of the first speaker at the
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conference marking the 10th anniversary of
the Canadian Institute for the Administration
of Justice, observations collected in Mélanges
Jean Beetz (1995), at pp. 70-71).

Accordingly, the personal qualities, conduct
and image that a judge projects affect those
of the judicial system as a whole and, there-
fore, the confidence that the public places in
it. Maintaining confidence on the part of the
public in its justice system ensures its effec-
tiveness and proper functioning. But beyond
that, public confidence promotes the general
welfare and social peace by maintaining the
rule of law. In a paper written for its members,
the Canadian Judicial Council explains:

Public confidence in and respect for

the judiciary are essential to an effective
judicial system and, ultimately, to democracy
founded on the rule of law. Many factors,
including unfair or uninformed criticism, or
simple misunderstanding of the judicial role,
can adversely influence public confidence in
and respect for the judiciary. Another factor
which is capable of undermining public
respect and confidence is any conduct of
judges, in and out of court, demonstrating

a lack of integrity. Judges should, therefore,
strive to conduct themselves in a way that
will sustain and contribute to public respect
and confidence in their integrity, impartiality,
and good judgment.

(Canadian Judicial Council, Ethical Principles
for Judges (1998), p. 14)

The public will therefore demand virtually
irreproachable conduct from anyone
performing a judicial function. It will at least
demand that they give the appearance of

that kind of conduct. They must be and must
give the appearance of being an example of
impartiality, independence and integrity. What
is demanded of them is something far above
what is demanded of their fellow citizens.
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Moreau-Bérubé v. New Brunswick
(Judicial Council), [2002] 1S.C.R. 249

In Moreau-Bérubé v. New Brunswick (Judicial
Council), [2002] 1 S.C.R. 249, the Supreme
Court of Canada examined the review process of
complaints against judges and the relation of this
procedure to judicial independence:

Despite provincial variations in their
composition, discipline bodies that receive
complaints about judges all serve the same
important function. In Therrien (Re), [2001]

2 S.C.R. 3,2001 SCC 35, Gonthier J. described,
at para. 58, the committee of inquiry in Quebec
as “responsible for preserving the integrity of
the whole of the judiciary” (also see Ruffo v.
Conseil de la magistrature, [1995] 4 S.C.R.
267). The integrity of the judiciary comprises
two branches which may at times be in conflict
with each other. It relates, first and foremost,
to the institutional protection of the judiciary
as a whole, and public perceptions of it,
through the disciplinary process that allows
the Council to investigate, reprimand, and
potentially recommend the removal of judges
where their conduct may threaten judicial
integrity (Therrien, supra, at paras. 108-12 and
146-50). Yet, it also relates to constitutional
guarantees of judicial independence, which
includes security of tenure and the freedom to
speak and deliver judgment free from external
pressures and influences of any kind (see

R.v. Lippé, [1991] 2 S.C.R. 114; Beauregard v.
Canada, [1986] 2 S.C.R. 56; Valente, supra.

In light of their functions, judicial discipline
committees must be composed primarily
of judges. Gonthier J. quoted the work of
Professor H. P. Glenn in Therrien, supra, at
para. 57 to demonstrate this point:

...in the interests of judicial independence,
it is important that discipline be dealt with in
the first place by peers. | agree with the
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following remarks by Professor H.P. Glenn
in his article “Indépendance et déontologie
judiciaires” (1995), 55 R. du. 295, at p. 308:

[translation] If we take as our starting point
the principle of judicial independence —and
| emphasize the need for this starting point
in our historical, cultural and institutional
context — | believe that it must be con-
cluded that the primary responsibility for
the exercise of disciplinary authority lies
with the judges at the same level. To place
the real disciplinary authority outside that
level would call judicial independence
into question.

Mackin v. New Brunswick (Minister of
Finance); Rice v. New Brunswick, [2002]
1S.C.R. 405

In Mackin v. New Brunswick (Minister of
Finance); Rice v. New Brunswick, [2002] 1 S.C.R.
405, the Supreme Court of Canada reaffirmed the
fundamental importance of judicial independence
based on a strong separation of powers:

The concept of independence accordingly
refers essentially to the nature of the
relationship between a court and others.

This relationship must be marked by a form
of intellectual separation that allows the
judge to render decisions based solely on the
requirements of the law and justice. The legal
standards governing judicial independence,
which are the sources governing the creation
and protection of the independent status of
judges and the courts, serve to institutionalize
this separation. Moreover, the Preamble to
the Constitution Act, 1867 and s. 11(d) of

the Charter give them a fundamental status
by placing them at the highest level of the
legal hierarchy.
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The general test for the presence or absence
of independence consists in asking whether

a reasonable person who is fully informed of
all the circumstances would consider that

a particular court enjoyed the necessary
independent status (Valente; Committee for
Justice and Liberty v. National Energy Board,
[1978] 1 S.C.R. 369). Emphasis is placed on the
existence of an independent status, because
not only does a court have to be truly indepen-
dent but it must also be reasonably seen to be
independent. The independence of the judi-
ciary is essential in maintaining the confidence
of litigants in the administration of justice.
Without this confidence, the Canadian judicial
system cannot truly claim any legitimacy or
command the respect and acceptance that are
essential to it. In order for such confidence to
be established and maintained, it is important
that the independence of the court be openly
“communicated” to the public. Consequently,
in order for independence in the constitutional
sense to exist, a reasonable and well-informed
person should not only conclude that there is
independence in fact, but also find that the
conditions are present to provide a reasonable
perception of independence. Only objective
legal guarantees are capable of meeting this
double requirement.

[.]

In short, | consider that the opinion stated

by this Court in the Provincial Court Judges
Reference, requires that any change made to
the remuneration conditions of judges at any
given time must necessarily pass through the
institutional filter of an independent, effective
and objective body so that the relationship
between the judiciary, on the one hand,

and the executive and legislative branches,
on the other, remain depoliticized as far as
possible. That is a structural requirement of
the Canadian Constitution resulting from the
separation of powers and the rule of law.
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Ell v. Alberta, [2003] 1S.C.R. 857

In Ell v. Alberta, [2003] 1S.C.R. 857, Justice
Major ruled that the principle of judicial
independence must be interpreted in light of
the public interest. Moreover, the evolution of
our society relies on the independence of the
judiciary, a strong respect of the Rule of Law,
and of our constitutional order:

The preamble to the Constitution Act,

1867 provides for Canada to have “a
Constitution similar in Principle to that

of the United Kingdom."” These words, by
their adoption of the basic principles of the
United Kingdom'’s Constitution, serve as
textual affirmation of an unwritten principle
of judicial independence in Canada. Lamer
C.J. concluded as follows in Provincial Court
Judges Reference, supra, at para. 109:

[..] it is in that preamble, which serves
as the grand entrance hall to the castle
of the Constitution, that the true source
of our commitment to this foundational
principle is located.

The preamble acknowledges judicial
independence to be one of the pillars upon
which our constitutional democracy rests.

The historical rationale for independence
was to ensure that judges, as the arbiters

of disputes, are at complete liberty to decide
individual cases on their merits without inter-
ference (R. v. Beauregard, [1986] 2 S.C.R. 56).
The integrity of judicial decision making
depends on an adjudicative process that is
untainted by outside pressures. This gives rise
to the individual dimension of judicial inde-
pendence, that is, the need to ensure that a
particular judge is free to decide upon a case
without influence from others.
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In modern times, it has been recognized that
the basis for judicial independence extends far
beyond the need for impartiality in individual
cases. The judiciary occupies an indispensable
role in upholding the integrity of our constitu-
tional structure: see Provincial Court Judges
Reference, supra, at para. 108. In Canada,

like other federal states, courts adjudicate on
disputes between the federal and provincial
governments, and serve to safeguard the con-
stitutional distribution of powers. Courts also
ensure that the power of the state is exercised
in accordance with the rule of law and the
provisions of our Constitution. In this capacity,
courts act as a shield against unwarranted
deprivations by the state of the rights and
freedoms of individuals. Dickson C.J. described
this role in Beauregard, supra, at p. 70:

[Courts act as] protector of the Constitution
and the fundamental values embodied in

it —rule of law, fundamental justice, equality,
preservation of the democratic process, to
name perhaps the most important.

confidence in the administration of justice.
Confidence in our system of justice requires
a healthy perception of judicial independence
to be maintained amongst the citizenry.
Without the perception of independence, the
judiciary is unable to “claim any legitimacy or
command the respect and acceptance that
are essential to it” (Mackin v. New Brunswick
(Minister of Finance), [2002] 1 S.C.R. 405).
The principle requires the judiciary to be
independent both in fact and perception.

Doucet-Boudreau v. Nova Scotia
(Minister of Education), [2003] 3S.C.R.3

In Doucet-Boudreau v. Nova Scotia (Minister
of Education), [2003] 3 S.C.R. 3, the Supreme

Court of Canada reflected on the role of the
courts in a system governed by the Rule of Law
and grounded in the separation of powers:

Canada has evolved into a country that is
noted and admired for its adherence to the
rule of law as a major feature of its democracy.
But the rule of law can be shallow without

The institutional dimension of judicial
independence was also recognized in
Ell v. Alberta, [2003] 1S.C.R. 857:

This constitutional mandate gives rise to the
principle’s institutional dimension: the need
to maintain the independence of a court or
tribunal as a whole from the executive and
legislative branches of government.

Finally, the Supreme Court of Canada

affirmed the links between the principle

of judicial independence and public trust in the
administration of justice:

Accordingly, the judiciary’s role as arbiter

of disputes and guardian of the Constitution
require that it be independent from all other
bodies. A separate, but related, basis for
independence is the need to uphold public
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proper mechanisms for its enforcement. In this
respect, courts play an essential role since they
are the central institutions to deal with legal
disputes through the rendering of judgments
and decisions. But courts have no physical or
economic means to enforce their judgments.
Ultimately, courts depend on both the execu-
tive and the citizenry to recognize and abide
by their judgments.

Fortunately, Canada has had a remarkable
history of compliance with court decisions

by private parties and by all institutions of
government. That history of compliance has
become a fundamentally cherished value of
our constitutional democracy; we must never
take it for granted but always be careful to
respect and protect its importance, otherwise
the seeds of tyranny can take root.

[.]
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Our democratic government consists of
several branches: the Crown, as represented
by the Governor General and the provincial
counterparts of that office; the legislative
body; the executive; and the courts. It is
fundamental to the working of government
as a whole that all these parts play their proper
role. It is equally fundamental that no one of
them overstep its bounds, that each show
proper deference for the legitimate sphere
of activity of the other.

Application under 83.28 of the
Criminal Code (Re), [2004] 2 S.C.R. 248

Application under 83.28 of the Criminal Code
(Re), [2004] 2 S.C.R. 248 confirmed the origins

of judicial independence:

Judicial independence further represents
the cornerstone of the common law duty
of procedural fairness, which attaches to

all judicial, quasi-judicial and administrative
proceedings, and is an unwritten principle of
the Constitution.

Justices lacobucci and Arbour explained in
Application under 83.28 of the Criminal Code
(Re), [2004] 2 S.C.R. 248, that even if the condi-
tions to preserve judicial independence are met,
judicial independence is ensured only if tribunals
are free to apply their jurisdictional function
without interference:

The function of the judge in a judicial
investigative hearing is not to act as “an
agent of the state,” but rather, to protect
the integrity of the investigation and,

in particular, the interests of the named
person vis-a-vis the state.
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Provincial Court Judges’ Assn. of
New Brunswick v. New Brunswick
(Minister of Justice), [2005] 2 S.C.R. 286

Provincial Court Judges’ Assn. of New
Brunswick v. New Brunswick (Minister of
Justice), [2005] 2 S.C.R. 286 reiterated the
important principle of judicial independence
and the need to maintain independence both
in fact and in public perception in the context
of judicial remuneration:

Litigants who engage our judicial system
should be in no doubt that they are before a
judge who is demonstrably independent and
is motivated only by a search for a just and
principled result.

The decision provides a short summary of
the different elements constituting judicial
independence and its raison-d'étre:

The basis for the principle of judicial
independence can be found in both our
common law and the Canadian Constitution;
see Beauregard v. Canada, [1986] 2 S.C.R. 56,
at pp. 70-73; Ell v. Alberta, [2003] 1S.CR. 857,
2003 SCC 35, at paras. 18-23. Judicial
independence has been called “the lifeblood
of constitutionalism in democratic societies”
(Beauregard, at p. 70), and has been said

to exist “for the benefit of the judged, not
the judges” (Ell, at para. 29). Independence
is necessary because of the judiciary’s role
as protector of the Constitution and the
fundamental values embodied in it, including
the rule of law, fundamental justice, equality
and preservation of the democratic process;

Beauregard, at p. 70.
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There are two dimensions to judicial
independence, one individual and the other
institutional. The individual dimension relates
to the independence of a particular judge. The
institutional dimension relates to the inde-
pendence of the court the judge sits on. Both
dimensions depend upon objective standards
that protect the judiciary’s role: Valente, at

p. 687; Beauregard, at p. 70; Ell, at para. 28.

The judiciary must both be and be seen to be
independent. Public confidence depends on
both these requirements being met: Valente,
at p. 689. “Judicial independence serves not

as an end in itself, but as a means to safeguard
our constitutional order and to maintain public
confidence in the administration of justice:” Ell,
at para. 29.

The components of judicial independence
are: security of tenure, administrative
independence and financial security; see
Valente, at pp. 694, 704 and 708; the
Reference, at para. 115; Ell, at para. 28.

This judgment also explained that the ultimate
goal of the judges’ professional organization is to
separate the questions regarding their status and
remuneration from those related to their deci-
sions’ consequences in our social system. Judicial
independence served not as an end in itself,

but as a means to safeguard the constitutional
order and to maintain public confidence in the
administration of justice:

In some provinces and at the federal level,
judicial commissions appear, so far, to be
working satisfactorily. In other provinces,
however, a pattern of routine dismissal of
commission reports has resulted in litigation.
Instead of diminishing friction between judges
and governments, the result has been to
exacerbate it. Direct negotiations no longer
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take place but have been replaced by litigation.
These regrettable developments cast a dim
light on all involved. In order to avoid future
conflicts such as those at issue in the present
case, the principles of the compensation com-
mission process elaborated in the Reference
must be clarified.

British Columbia v. Imperial Tobacco
Canada Ltd., [2005] 2 S.C.R. 473

In British Columbia v. Imperial Tobacco
Canada Ltd., [2005] 2 S.C.R. 473, Justice Major
emphasised the importance of respecting the
Rule of Law’s principles:

This Court has described the rule of law

as embracing three principles. The first
recognizes that “the law is supreme over
officials of the government as well as private
individuals and thereby preclusive of the
influence of arbitrary power:” Reference re
Manitoba Language Rights, at p. 748. The
second “requires the creation and mainte-
nance of an actual order of positive laws
which preserves and embodies the more
general principle of normative order:”
Reference re Manitoba Language Rights,

at p. 749. The third requires that “the relation-
ship between the state and the individual ...
be regulated by law:" Reference re Secession
of Quebec, at para. 71.

So understood, it is difficult to conceive of
how the rule of law could be used as a basis
for invalidating legislation such as the Act
based on its content. That is because none of
the principles that the rule of law embraces
speak directly to the terms of legislation.

The first principle requires that legislation be
applied to all those, including government
officials, to whom it, by its terms, applies.
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The second principle means that legislation
must exist. And the third principle, which
overlaps somewhat with the first and second,
requires that state official’s actions, be legally
founded. See R. Elliot, “References, Structural
Argumentation and the Organizing Principles
of Canada’s Constitution” (2001), 80 Can. Bar
Rev. 67, at pp. 114-15.

In addition, this decision described the role of
judges in relation to the law:

It follows that the judiciary’s role is not, as

the appellants seem to submit, to apply only
the law of which it approves. Nor is it to
decide cases with a view simply to what the
judiciary (rather than the law) deems fair or
pertinent. Nor is it to second-guess the law
reform undertaken by legislators, whether
that reform consists of a new cause of action
or procedural rules to govern it. Within the
boundaries of the Constitution, legislatures
can set the law as they see fit.

Moreover, Justice Major explained that the
recognition of a judicial function protected
by the constitutional guarantee of judicial
independence is not the equivalent to
judicial governance:

In essence, the appellants’ arguments
misapprehend the nature and scope of the
courts’ adjudicative role protected from
interference by the Constitution’s guarantee of
judicial independence. To accept their position
on that adjudicative role would be to recognize
a constitutional guarantee not of judicial
independence, but of judicial governance.
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Cojocaru v. British Columbia
Women’s Hospital and Health Center,
2013 SCC 30

In Cojocaru v. British Columbia Women'’s
Hospital and Health Center, 2013 SCC 30,

the Supreme Court of Canada explained the
presumption of judicial integrity and impartiality
in the following terms:

Society entrusts to the judge the weighty task
of deciding difficult issues of fact and law in
order to resolve disputes between citizens.
Judges are appointed from among experienced
lawyers and are sworn to carry out their duties
independently and impartially.

Judicial decisions benefit from a presumption
of integrity and impartiality: a presumption
that the judge has done her job as she is sworn
to do. This reflects the fact that the judge is
sworn to deliver an impartial verdict between
the parties, and serves the policy need for
finality in judicial proceedings.

In this decision, the Supreme Court explored
the notion of judicial integrity and described
the burden of proof required to set aside
this presumption:

The presumption of judicial integrity and
impartiality means that the party seeking

to set aside a judicial decision because the
judge's reasons incorporated the material of
others bears the burden of showing that a
reasonable person, apprised of the relevant
facts, would conclude that the judge failed
to come to grips with the issues and deal
with them independently and impartially.[...]

Why Judicial Independence Matters


https://www.canlii.org/en/ca/scc/doc/2013/2013scc30/2013scc30.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc30/2013scc30.html

The threshold for rebutting the presumption
of judicial integrity and impartiality is high.
The presumption carries considerable weight,
and the law should not carelessly evoke the
possibility of bias in a judge, whose authority
depends upon that presumption [...]

In all cases, the underlying question is the
same: would a reasonable person, apprised

of all the relevant circumstances, conclude
that the judge failed to come to grips with the
issues and make an impartial and independent
decision, thereby defeating the presumption of
judicial integrity and impartiality?

Ontario v. Criminal Lawyers’
Association of Ontario, 2013 SCC 43

The normative force of the separation of

powers has been recognized by the Supreme
Court of Canada on multiple occasions. Justice
Karakatsanis reiterated the fundamental princi-
ples in Ontario v. Criminal Lawyers’ Association
of Ontario, 2013 SCC 43 in the following terms:

Over several centuries of transformation and
conflict, the English system evolved from one
in which power was centralized in the Crown
to one in which the powers of the state were
exercised by way of distinct organs with sep-
arate functions. The development of separate
executive, legislative and judicial functions
has allowed for the evolution of certain core
competencies in the various institutions vested
with these functions. The legislative branch
makes policy choices, adopts laws and holds
the purse strings of government, as only it can
authorize the spending of public funds. The
executive implements and administers those
policy choices and laws with the assistance
of a professional public service. The judiciary
maintains the rule of law, by interpreting and
applying these laws through the independent
and impartial adjudication of references

and disputes, and protects the fundamental
liberties and freedoms guaranteed under

the Charter.
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[..] the limits of the court’s inherent jurisdiction
must be responsive to the proper function of
the separate branches of government, lest it
upset the balance of roles, responsibilities and
capacities that has evolved in our system of
governance over the course of centuries.

It is vital that each branch of government
respect its proper institutional role and
capacity in the administration of justice,
in accordance with the Constitution and
public accountability.

Conférence des juges de paix
magistrats du Québec v. Québec
(Attorney General), 2016 SCC 39

In 2004, the government of Quebec reformed
its justice of the peace regime in response to a
Court of Appeal judgment which declared the
existing regime violated the security of tenure
guarantee of judicial independence. Justices

of the peace who had been appointed prior to
2004 were transitioned to become presiding
justices of the peace (PJPs) and their salaries
remained the same. Newly appointed PJPs had a
lower salary, creating two tiers of renumeration
for the PJPs. The Act gave the government the
power to unilaterally decide the salaries of PJPs
appointed after 2004. None of the legislative
provisions affecting renumeration were put

to a reviewing committee until 2007. The Act
prohibited a retroactive review of renumeration,
as well as froze the renumeration of sitting
justices before a committee could review the
renumeration. The Conference argued that the
Act infringed the financial security guarantee of
judicial independence. Both the Superior Court
and the Court of Appeal found no violation,
because the act created a new judicial office.

In Conférence des juges de paix magistrats du

Québec v. Québec (Attorney General), 2016
SCC 39, Supreme Court allowed the appeal

and found that committee review of renumer-
ation was required for any new judicial office,
including for members of the judiciary that had
been transferred from previous judicial office.
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This review could be done retroactively but had
to be completed in a reasonable time after the
appointments. They noted that this case was the
first time the application of the financial security
guarantee in the context of judicial reform had
been considered (para. 38).

The court reviewed general principles of
judicial independence:

31 Judicial independence has its basis in the
preamble to the Constitution Act, 1867, which
[page130] states that the Constitution of
Canada is “similar in Principle to that of the
United Kingdom” (see Beauregard v. Canada,
[1986] 2 S.C.R. 56, at p. 72). It is also based on
s. 11(d) of the Canadian Charter of Rights and
Freedoms, which guarantees an accused the
right to a fair trial before an impartial tribunal
(Valente v. The Queen, [1985] 2 S.C.R. 673, at
pp. 685-89). This Court has recognized judicial
independence as an unwritten constitutional
principle (Reference re Remuneration of
Judges of the Provincial Court of Prince
Edward Island, [1997] 3 S.CR. 3 (“1997
Reference"), at paras. 83—109). Judicial inde-
pendence is important both for public confi-
dence in the proper administration of justice
and for the constitutional separation of powers
(1997 Reference; Ell v. Alberta, 2003 SCC 35,
[2003] 1 S.C.R. 857, at paras. 22—23; Mackin v.

New Brunswick (Minister of Finance), 2002
SCC 13,[2002] 1 S.C.R. 405, at paras. 37-38).

32 The principle of judicial independence
applies to all courts (1997 Reference, at
para. 106). In Ell, this Court found that the
principle extended to Alberta’s justices of
the peace because these justices performed
numerous judicial functions — most notably
presiding at bail hearings and issuing search
warrants — that significantly affected the rights
and liberties of individuals (paras. 20—26).
There is no dispute in this case that judicial
independence applies to Quebec’s PJPs.
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33 Judicial independence entails

three objective guarantees: security of
tenure, financial security, and administrative
independence (1997 Reference, at para. 115;
Valente, at pp. 697-712). Each of these guaran-
tees has both an individual and an institutional
dimension (1997 Reference, at para. 118).
The manner in which each of these guaran-
tees may be satisfied varies with the context
(Ell, at paras. 30—32). The ultimate question
is whether a reasonable and informed person
would perceive that the tribunal enjoys the
objective guarantees (Valente, at p. 689, cited
in Ell, at para. 32; see also 1997 Reference,

at para. 112). As such, judicial independence
belongs not to judges, but to the public.
[page131] The guarantees are not intended to
be a means for judges to improve their working
conditions (1997 Reference, at para. 9; Ell,

at para. 29).

34 This Court has examined the institutional
dimension of the financial security guarantee
on a number of occasions. This guarantee has
three elements: first, remuneration cannot be
changed without recourse to an independent
committee (or commission); second, there are
to be no negotiations between the judiciary
and the executive or legislature regarding
remuneration; and third, any reduction to
remuneration cannot take it below a basic
minimum level of remuneration required

for the office of a judge (1997 Reference,

at paras. 133-35; Provincial Court Judges’
Assn. of New Brunswick v. New Brunswick
(Minister of Justice), 2005 SCC 44, [2005]
2 S.C.R. 286 ("Bodner”), at paras. 8—11). The
purpose of these elements is to ensure that
the process of setting judicial remuneration
remains, to the extent possible, consistent
with the depoliticized relationship between
the judiciary and the other branches of gov-
ernment (1997 Reference, at paras. 138—46;
Mackin, at paras. 53—-54; Bodner, at paras. 8—11
and 14-21). A minimum level of remuneration
protects the integrity of the judicial office.
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35 The role of remuneration committees has
been detailed elsewhere (see, in particular,
1997 Reference, at paras. 147—-85, and Bodner,
at paras. 13—-21). Only a few points bear
repeating here. The committee must review
all proposed changes to remuneration: remu-
neration cannot be “reduced, increased, or
frozen” without prior recourse to a committee
(1997 Reference, at para. 133; see also para.
174; Mackin, at paras. 57 and 69). Further,

the committee reviews overall remuneration:
salary, pensions, and other benefits are consid-
ered together as part of overall remuneration
(Valente, at p. 704). Finally, the committee’s
recommendations are not binding (Bodner,

at paras. 19-20). The government may depart
from the committee’s recommendations
provided it gives “rational reasons” (para. 21).

[..]

40 A judicial reform may raise questions of
judicial independence both for judges occupying
offices that are reformed or abolished, and for
judges appointed into newly created positions.
Where a reform affects the conditions of
sitting judges, the reform may engage all three
objective guarantees of judicial independence
(security of tenure, financial security, and
administrative independence). However, any
measure that affects remuneration will auto-
matically trigger the institutional dimension

of financial security (Mackin, at para. 61).

The court found that a committee review is

necessary when a new judicial office is created:

45 As noted above, it is a clearly established
principle that any changes or freezes in
judicial remuneration require prior recourse
to a committee to avoid the possibility or
appearance of political interference through
economic manipulation (1997 Reference, at
para. 133). This obligation arises whether or
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not the judicial offices are filled at the time of
the proposed change. Although the concern
regarding economic manipulation is not as
strong when the government establishes the
initial remuneration of a new office as it is
when it increases, decreases or freezes remu-
neration in an office with sitting judges, the
concern remains real. For example, the gov-
ernment should not be able to simply replace
one court with another, adjust the jurisdiction,
transfer the judges and reduce the remunera-
tion, without any safeguards. This is especially
true where the core jurisdiction remains. Such
a scenario would raise the perception of a
serious risk of financial manipulation. Personal
financial considerations should never be seen
as playing any role in judicial decision-making.
The public needs assurance that changes to

a judicial office that could result in financial
consequences for judges cannot by-pass
the constitutional assurance of review by an
arm’'s-length committee.

46 In addition, public confidence in the judiciary
may be undermined if the new remuneration
does not meet the constitutional minimum
required to ensure the integrity of the new
office (1997 Reference, at para. 193). A certain
minimum level of remuneration also promotes a
well-qualified judiciary. But without committee
review of the initial remuneration, there is no
guarantee — or public assurance — that the
constitutional minimum is met.

47 As a result, we are of the view that in order
to adequately protect judicial independence in
such circumstances, whenever a new judicial
office is created, an independent review of
the initial remuneration of judges appointed to
the new office is always necessary. This ensures
that all judicial remuneration is reviewed,
regardless of whether the remuneration

of an existing office is changed or a new

office is created.

Why Judicial Independence Matters


https://www.canlii.org/en/ca/scc/doc/1997/1997canlii317/1997canlii317.html
https://www.canlii.org/en/ca/scc/doc/2005/2005scc44/2005scc44.html
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii317/1997canlii317.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc13/2002scc13.html
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii25/1985canlii25.html
https://www.canlii.org/en/ca/scc/doc/2005/2005scc44/2005scc44.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc13/2002scc13.html
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii317/1997canlii317.html
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii317/1997canlii317.html

Review by a renumeration committee may take
place within a reasonable delay after appointment:

49 In our view, when the government sets the
initial remuneration of a newly created judicial
office, review by a remuneration committee
may take place within a reasonable time after
the appointment of the new judges. There are
both principled and practical reasons for this.

50 The manner in which the conditions of
judicial independence may be satisfied varies
with the context (Ell, at para. 30). While
committee review is always required for the
implementation of judicial remuneration, in our
view, the manner in which this requirement
may be satisfied is different in the context of
a new judicial office. There are two relevant
contextual considerations: first, the legislature
has the constitutional power to reform courts;
and second, as previously noted, the risk of
political pressure or economic manipulation is
not as strong in the context of a reform that
creates a new judicial office. In this context,
requiring that the initial remuneration of the
new office be subject to a retroactive review
by a committee within a reasonable time is a
sufficient safeguard for the financial security
guarantee. It ensures that remuneration will be
reviewed in a timely enough fashion to correct
any deficiency if it is found to be below the
constitutional minimum. At the same time, it
enables legislatures to fulfill their constitutional
role effectively.

[..]

56 A “reasonable time” refers to the time it
takes to set up a committee process as soon
as some judges have been appointed into the
new office. Because the minimum adequate
remuneration ensures judicial integrity, the
retroactive review should be conducted within
a reasonable time after the appointment of
judges into the new office. In establishing this
“reasonable time” requirement, we are not
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here referring to the three- to five-year period
described in the 1997 Reference. Indeed, that
time period serves a different purpose; namely
to “guard against the possibility that govern-
ment inaction could be used as a means of
economic manipulation by allowing [page139]
judges’ real salaries to fall because of inflation,
and also to protect against the possibility that
judges’ salaries will drop below the adequate
minimum required by judicial independence”
(1997 Reference, at para. 147). In order to
achieve this objective, the Court deemed that
“[a] commission must convene if a fixed period
of time (e.g., three to five years) has elapsed
since its last report, in order to consider the
adequacy of judges’ salaries in light of the cost
of living and other relevant factors” (para. 147).
As we are here dealing with very different
circumstances and purpose, the “reasonable
time" period for retroactive review will be
much shorter. It will reflect the time required
to implement the reform, to establish the
appropriate review committee and to ensure
proper participation by the new judicial offi-
cers. It will generally be measured in months,
and not in years.

Review within a reasonable time applies equally
to transferred judges:

59 But in our view, in the context of broader
judicial reforms, the same reasons that justify
deferring committee review for newly appointed
judges apply equally to sitting judges. It falls
within the legislature’s constitutional authority
to implement court reforms for important public
policy reasons. Requiring prior review for sitting
judges would create delays for judicial reforms
in the public interest and, as in the case at

bar, potentially prolong an unconstitutional
judicial regime. As such, though prior review
normally affords sitting judges enhanced
judicial independence protections, requiring
prior review in circumstances where a new
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judicial office is created for the purposes

of remedying an otherwise unconstitutional
regime may actually undermine judicial
independence and negatively affect public
perception. And the principle of judicial
independence exists for the benefit of the
public, not for the judge. Viewed from the
perspective of the public, a review within a
reasonable time for all judges is an effective
safeguard for financial security, even if some
judges were previously serving in another
judicial office.

[..]

62 This being said, because sitting judges are
in an existing relationship with the government,
this relationship is more susceptible to the
risk of manipulation. The principles in the
1997 Reference warrant additional protection
for sitting judges. Thus, while the government
retains the discretion to set the remuneration
of newly appointed judges, the government
may not change (increase, decrease or freeze)
the remuneration of sitting judges until after
the committee review. When the government
complies with this obligation to maintain the
salaries of the sitting judges until committee
review, the committee can make retroactive
and forward-looking recommendations with
regards to the salaries of the sitting judges.

63 Thus, in our view, where a new judicial
office has been created, judges who have
held another judicial office should be treated
the same as newly appointed judges when it
comes to the timing of the requirement for
committee review of remuneration: review
within a reasonable time after their appoint-
ment is required. However, their remuneration
cannot be changed until after the review has
taken place.
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R. v. Edwards, 2024 SCC 15

Members of the Canadian Armed Forces,

who were charged with service offenses, filed
applications for a stay of proceedings on the
basis that their s.11(d) rights were infringed
because judges presiding over their trials were
required to be officers in the Forces. Different
military judges granted stays on the basis that
they lacked judicial independence due to their
dual status as officers and judges. The Court
Martial Appeal Court of Canada lifted these
stays on the basis that there was no reason-
able apprehension of bias. In R. v. Edwards,
2024 SCC 15, the Supreme Court dismissed
the appeal:

10 | disagree. To be plain, the appellants are
most certainly right to say that as a matter of
constitutional law, accused members of the
Canadian Armed Forces who appear before
military judges are entitled to the same guar-
antee of judicial independence and impartiality
under s. 11(d) as accused persons who appear
before civilian criminal courts. But as Moldaver
and Brown JJ. wrote in Stillman, “this does
not require that the two systems be identical
in every respect” (para. 44, citing Généreux).
As presently configured in the NDA, Canada’s
system of military justice fully ensures judicial
independence for military judges in a way

that takes account of the military context,

and specifically of the legislative policies of
maintaining “discipline, efficiency and morale”
in the Forces and “public trust in ... a disciplined
armed force” (ss. 55 and 203.1(2)(b)). Properly
understood, the military context does not
diminish judicial independence.
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11 In order to protect the constitutional
imperative of judicial independence, military
judges are not ordinary military officers. They
are properly insulated, by law, from the chain
of command in their work as judges so that
the persons who come before them charged
with service offences benefit from constitu-
tionally guaranteed judicial independence. It
is true that, like all judges in Canada, military
judges are subject to the criminal law and, as
military officers, they are subject to military
law. Military judges, as officers, are members
of the executive and themselves subject to
the CSD. But the law protects them from
interference from their superiors in the chain
of command in their judicial work. While they
continue to hold rank and remain part of the
military hierarchy, “they are first and foremost
judges” (outline of argument in respondent’s
condensed book, tab 1).

12 Military judges cannot be subject to
discipline for their work as judges. The NDA
provides for a myriad of safeguards that
protect military judges, notwithstanding their
military status, as independent judges. By
way of example, only the Chief Military Judge
can assign duties to them, and these duties
must not be incompatible with their judicial
duties (ss. 165.23(2) and 165.25). Like other
judges, military judges take a solemn oath

to act impartially. They are vested with the
same powers, rights and privileges as judges
of a superior court of criminal jurisdiction

and enjoy the same immunity from liability
(ss. 165.231 and 179). Military judges enjoy
meaningful security of tenure as judges that
protects them from what might be feared

as vulnerabilities in respect of mistreatment
by superior officers. They have a separate
regime for grievances (s. 29(2.1)) and they have
protection against relief from performance

of military duty (Queen’s Regulations and
Orders for the Canadian Forces (“QR & O"), art.
19.75(1)). Military judges have a separate pay
scheme from that of other officers that is not
fixed by their superiors but by an independent
Military Judges Compensation Committee
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(NDA, s. 165.33). They can only be removed
for cause by the Governor in Council upon
recommendation of the Military Judges Inquiry
Committee ("MJIC"), consisting of three
judges of the CMAC appointed by the Chief
Justice of that court (ss. 165.21(3) and 165.31).
Importantly, the law protects military judges
from improper prosecution under the CSD.
Before a military judge can be prosecuted,
the person laying the charge must receive
legal advice concerning the appropriate
charge (QR & O, art. 102.07(2)(b)) and the
Director of Military Prosecutions, who has an
obligation to act independently of partisan
concerns, must decide to proceed with
charges (NDA, ss. 161.1(1) and 165). Moreover,
an order from a superior officer that had the
purpose of interfering with their judicial work
would be an unlawful order and an abusive
or purely retaliatory prosecution would be an
unlawful prosecution.

13 The hallmarks of military judges’
independence are plainly present
notwithstanding their status as officers: the
military justice system guarantees their security
of tenure, financial security and administrative
independence (see Valente v. The Queen,
[1985] 2 S.C.R. 673). The military status of

these judges would not lead a reasonable and
informed person, viewing the matter realistically
and practically, to conclude that there is an
apprehension of bias or insufficient indepen-
dence (see Committee for Justice and Liberty
v. National Energy Board, [1978] 1S.C.R. 369,
at p. 394). Canada’s system of military justice
ensures its purpose of maintaining discipline,
efficiency and morale in the Canadian Armed
Forces while respecting the guarantee of judi-
cial independence. The safeguards for judicial
independence in the NDA help to sustain public
trust in military justice as a statutory regime
that, in the words of one scholar, is not a mere
[TRANSLATION] “instrument of discipline” but
a “tool of justice” (J.-B. Cloutier, “L'utilisation de
I'article 129 de la Loi sur la défense nationale
dans le systéme de justice militaire canadien”
(2004),35R.D.U.S. 1, at p. 97).
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The Court considered the three Valente factors:

Security of tenure:

99 The rules on removal for cause of military
judges in the NDA are sufficient to quell
concerns regarding a lack of security of tenure.
Contrary to the position advanced by the
appellants, the fact that military judges are
part of the chain of command and subject to
the CSD does not undermine this aspect of
their independence as judges.

100 In_Ell v. Alberta, 2003 SCC 35, [2003]

1 S.C.R. 857, this Court confirmed that “[t]

he essence of security of tenure is that
members of a tribunal be free from arbitrary
or discretionary removal from office” (para. 32).
In order to determine whether this requirement
is met, “[t]he ultimate question in each case

is whether a reasonable and informed person,
viewing the relevant statutory provisions in
their full historical context, would conclude
that the court or tribunal is independent”
(ibid.; Application under s. 83.28 of the
Criminal Code (Re), 2004 SCC 42, [2004] 2
S.C.R. 248, at para. 90; Conférence des juges
de paix magistrats du Québec, at para. 33).
When assessing whether military judges have
a sufficient degree of security of tenure, the
relevant provisions of the NDA that direct that
they may only be removed by the Governor in
Council for cause following a recommendation
of the MJIC are key.
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Financial Security

113 Although the appellants do not argue that
military judges have an insufficient degree of
financial security, | note that this requirement
for judicial independence is amply met. The
fact that the financial security of military
judges is not contested strengthens the
Crown’s argument that, overall, the guarantee
of judicial independence for military judges
stands on strong footing.

114 Military judges have their own remuneration
scheme (NDA, s.165.33; QR & O, ch. 204) and
their compensation, including pay and other
benefits, is fixed upon a recommendation of
the Military Judges Compensation Committee
provided every four years (CMAC reasons in
Edwards et al., at para. 13). Military judges are
paid for their work as judges, which addresses
one of this Court’s concerns respecting inde-
pendence in Généreux. Much like for civilian
judges, their emolument is fixed through

a process that centres on an independent
committee (see NDA, ss. 165.33 to 165.37).
This process reflects the requirements set out
in this Court's jurisprudence (see Provincial
Judges Reference; Provincial Court Judges’
Association of British Columbia; Nova Scotia
(Attorney General) v. Judges of the Provincial
Court and Family Court of Nova Scotia, 2020
SCC 21,[2020] 2 S.C.R. 556, Conférence des
juges de paix magistrats du Québec). Further,

as helpfully noted by the CMAC in Edwards et
al., “[n]o personal report, assessment or other
document shall be completed for a military
judge if such a document can be used in whole
or in part to determine the training, posting

or rate of pay of the officer, or whether the
officer is qualified to be promoted (QR&O
articles 26.10 and 26.12)" (para. 13).
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Administrative Independence

116 Administrative independence requires that
there be “judicial control over the administrative
decisions that bear directly and immediately on
the exercise of the judicial function” (Valente,
at p. 712; 2747-3174 Québec Inc., at para. 70).
In Valente, administrative independence

was “defined ... in narrow terms” (Provincial
Judges Reference, at para. 117) to include
administrative functions such as "assignment
of judges, sittings of the court, and court lists
-- as well as the related matters of allocation of
court rooms and direction of the administrative
staff engaged in carrying out these functions”
(Valente, at p. 709). Le Dain J. observed

that while a greater degree of administrative
independence “may well be highly desirable”,

it is not “regarded as essential for purposes of
s. 11(d) of the Charter” (Valente, at p. 712).

117 Unlike the system in place when Généreux
was decided, under the present regime,
military judges, including the Chief Military
Judge, are responsible for the decisions that
must be left to judges in order for there to

be sufficient administrative independence,
such as assigning military judges to preside
at courts martial (s. 165.25) and establishing
procedural rules (s. 165.3). These matters are
insulated from non-judicial interference by the
chain of command. As such, the requirements
of administrative independence are met.

The Court ruled that military judges also have
sufficient institutional impartiality:

123 | reject the appellants’ proposition that
the requirement of s. 165.21 of the NDA
violates the principle of separation of powers
in that it directs members of the executive to
exercise core judicial functions. While military
judges must be officers, the manner in which
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their role as judges is circumscribed makes

it plain that they do not act as members of

the executive when they perform their judicial
duties (s. 165.23(1)). These judicial duties, which
extend beyond presiding at court martial to
include all duties that are connected with their
decision-making functions and the administra-
tion of the military justice system, are assigned
by the Chief Military Judge (s. 165.25). When
acting as judges, military judges can be
assigned other duties by the Chief Military
Judge in addition to their judicial tasks, “but
those other duties may not be incompatible
with their judicial duties” (s. 165.23(2)). Military
judges do have the status of officer -- they
may well have, as was said at the hearing, two
hats -- but they do not wear their executive
hat when they perform their judicial duties.

[..]

126 The appellants argue that military judges
can be reasonably perceived to be in a conflict.
Strictly speaking, the problem raised by the
appellants is not so much the conflict of
interest where a judge must resist a personal
interest that threatens, or might be perceived
to threaten, the impartiality with which they
must do their work. Instead, it is what one
scholar has called a “conflict of duty and duty”
that arises “in relation to the exercise of judg-
ment” (L. Smith, The Law of Loyalty (2023), at
p. 160). The appellants say that, as officers, mil-
itary judges must comply with orders from the
military hierarchy. As judges, they must protect
the accused's rights. This conflict of duty and
duty pulls them in different directions. This, say
the appellants, leads to a perception that they
may favour their duty to the military hierarchy
over that owed to the persons brought before
them at court martial.
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127 | respectfully disagree. It is true that
military judges have dual allegiance, but the
NDA separates their judicial and non-judicial
duties. To the extent that military judges
engage in non-judicial duties, these duties

are assigned by the Chief Military Judge and
“may not be incompatible with their judicial
duties” (s. 165.23(2)). Moreover, all judges have
multiple loyalties and duties that can compete
for their attention. In MacKay, this Court
confronted a similar argument made under the
Canadian Bill of Rights, S.C. 1960, c. 44, and
answered it in words that remain compelling
today. It was argued that, by reason of their
sense of belonging to the military, officers
were unsuited to exercise a judicial office. In
his concurring reasons, Mclintyre J. acknowl-
edged candidly that “[i]Jt would be impossible
to deny that an officer is to some extent the
representative of the class in the military
hierarchy from which he comes; he would be
less than human if he were not” (p. 403). But
he rejected the argument that this conflict of
duties disqualified officers as judges:

But the same argument, with equal fairness,
can be raised against those who are appointed
to judicial office in the civilian society. We
are all products of our separate backgrounds
and we must all in the exercise of the judicial
office ensure that no injustice results from
that fact. | am unable to say that service
officers, trained in the ways of service life and
concerned to maintain the required standards
of efficiency and discipline -- which includes
the welfare of their men -- are less able to
adjust their attitudes to meet the duty of
impartiality required of them in this task than
are others. [pp. 403—4]
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128 | agree with Mclntyre J. that military judges
can lay aside their duties and allegiances as
officers when they exercise their judicial duties.
This is the sense of the oath of office, set
forth in s. 165.21(2) of the NDA that all military
judges must take: to solemnly and sincerely
promise that they will “impartially, honestly
and faithfully, and to the best of [their] skill
and knowledge, execute the powers and
trusts reposed in [them] as a military judge”.
This gives voice to the commitment that they
will endeavour to keep improper influences,
including those relating to their status as
officers, at bay. In a circumstance in which
they feel that they cannot do so or be reason-
ably perceived to do so, military judges must
recuse themselves. Military judges must, when
they perform their judicial duties, set aside the
culture of hierarchy that exists in the military in
order to comply with their oath to act impar-
tially. Although not designed specifically for
military judges, the reasonable and informed
person would expect that, to comply with their
oath of office, military judges will act, with
necessary adaptations for the military context,
in accordance with the Ethical Principles for
Judges (2021) published by the Canadian
Judicial Council. The introduction regarding
these principles provides that “[a] judge must
be and be seen to be free to decide honestly
and impartially on the basis of the law and

the evidence, without external pressure or
influence and without fear of interference
from anyone” (p. 7). The oath and the rele-
vant ethical principles guide how judging is
undertaken across the judiciary, both in the
individual conscience of a judge and institu-
tionally. The reasonable and informed person
can rightly draw comfort that this sustains
judicial independence for military judges.
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129 The oath is not a guarantee of actual
impartiality, nor is it a fail proof protection
against perceived bias. However, taking a
judicial oath is a serious matter. Robert J.
Sharpe, writing extrajudicially, has observed
that “[wlhen they take their oath of office, all
judges make a solemn commitment to decide
cases according to the law”, which is “the
most fundamental and obvious constraint that
judges must accept” (Good Judgment: Making
Judicial Decisions (2018), at p. 126). A judicial
oath is a solemn and public commitment to act
impartially. Therefore, [TRANSLATION] “the
judicial oath gives litigants a guarantee that
conscientious judges personally accept the
constraints of justice that is based on the law”
(L. Huppé, “Les fondements de la déontologie
judiciaire” (2004), 45 C. de D. 93, at p. 121).
Given the seriousness of this commitment,
there is a strong presumption that a judge will
"ac[t] with integrity and in accordance with

his or her oath of office” (R. v. Teskey, 2007
SCC 25, [2007] 2 S.C.R. 267, at para. 28). When
a judge’s impartiality is challenged in a court of
law, “[slignificant weight is placed on the oath
of office and on professional integrity, pride,
and training” (Sharpe, at p. 254, referring to the
Constitutional Court of South Africa’s decision
in President of the Republic of South Africa

v. South African Rugby Football Union, [1999]
ZACC 9, 1999 (7) B.C.L.R. 725). The reasonable
and informed person would expect that
military judges will abide by their oath of office
and have confidence that, given their legal
training and experience, they will set aside
improper influences or recuse themselves if
they ever feel that they cannot do so.
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130 The second broad objection that the
appellants raise concerns the possible liability
of military judges to discipline under the CSD.
They may be perceived to be subject to the
threat of prosecution should they decide
cases against the interests of the military
establishment. The appellants say that this
creates, at the very least, an “appearance of
partiality” for military judges (A.F., at para. 96
(emphasis deleted), citing Director of Military
Prosecutions, at para. 72).

131 The CMAC in Edwards et al. was right

to reject this argument. A reasonable and
informed person would accept the fact that
military judges are not “above the law” as

the Crown says (R.F., at paras. 4, 29 and 49)
and that when they act outside their judicial
functions, they can be held accountable for
their conduct as would other members of the
Canadian Armed Forces. | agree with the view
that there are sufficient protections against
a perception taking hold that the status of
military judges as officers exposes them to
interference by the executive in the exercise
of their judicial functions.
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