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Background

[1] Justice Frederick Ferguson was appointed to the Court of Queen’s Bench of New Brunswick
in December of 2008.

[2] On 2 May 2025, the Canadian Judicial Council (Council) received a complaint concerning
Justice Ferguson submitted by a lawyer practicing in New Brunswick. The complaint related to
alleged misconduct on the part of Justice Ferguson in a range of circumstances including cases
over which he presided and the complainant appeared as counsel.

[3] The complainant alleged the following:

e Justice Ferguson’s behaviour was abusive, uncivil, and derogatory toward various
individuals, including lawyers, litigants and judges;

e Justice Ferguson made false factual claims;

e Justice Ferguson displayed bias in a criminal proceeding in which the complainant was
counsel;

e Justice Ferguson undermined the appearance of impartiality and independence by
providing advice to a judge presiding over a proceeding in which the complainant’s firm
was counsel when he had an animus against the complainant and his firm;

e Justice Ferguson made comments in court which denigrated the value of a witness’s
evidence based on stereotypes regarding sexual activity and gender;

e Justice Ferguson made inappropriate comments in court concerning other judges;

e Justice Ferguson had a meeting with a junior lawyer in the complainant’s firm, during
which he discussed privileged information and made comments intended to influence an
upcoming recusal motion before him.

Ethical Principles for Judges

[4] The latest version of the Ethical Principles for Judges was adopted by the Council in 2021.
The Ethical Principles are not a code of conduct. They provide aspirational guidance to federally
appointed judges in relation to ethical issues. With respect to the allegations in this complaint,
the following statements found in the Ethical Principles may have some application:

I1.E. Judges avoid all forms of harassment and abuse of authority or status.
2.C.1 A hallmark of judicial proceedings is that all participants, including judges,

will conduct themselves in a manner that preserves the honour and dignity of both
the individual proceedings and the administration of justice more generally.
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Judges should endeavour to treat all participants in the judicial process with
civility and respect.

2.C.3 The circumstances of some cases and the conduct of counsel and parties
sometimes require judges to act with an appropriate measure of firmness and to
emphasize decisiveness, promptness, the prevention of abuse of process or
improper treatment of participants in the adjudicative process. Maintaining
civility and respect requires judges to ensure a proper balance between upholding
the right of parties to be heard and ensuring the efficiency of the process.

2.C.5 Judges should be alert to the possibility that ill-considered, comical or
facetious remarks, often made spontaneously and intended to be humorous, may
give offence or diminish the dignity of the proceedings.

5.A.2 Impartiality requires not only the absence of bias and prejudgment, but also
the absence of any appearance of partiality. This dual aspect of impartiality is
captured in the oft-repeated words that justice must not only be done but
manifestly be seen to be done. The test is whether a reasonable and informed
person with knowledge of all relevant circumstances, viewing the matter
realistically and practically, would apprehend a lack of impartiality in the judge.

Council Complaint Review Procedure

[5] The conduct review process for federally appointed judges is set out in sections 79 to 140 of
the Judges Act, R.S.C., 1985, c. J-1 (“the Act”). It is supplemented by the procedures adopted by
the Council in April 2025, which are entitled Canadian Judicial Council Procedures for the
Review of Complaints or Allegations About Federally Appointed Judges (Review Procedures
(2025)). The review panel notes that, although the Review Procedures were amended in April
2026, it is the version in force at the time the complaints were filed that governs their review.

[6] The first stage of review for a complaint related to judicial conduct is carried out by a
screening officer. The jurisdiction of a screening officer to dismiss a complaint is found in
subsection 90(1) of the Act:

90 (1) Subject to subsection (2), a screening officer may dismiss a complaint if
they are of the opinion that it (a) is frivolous, vexatious or made for an improper
purpose or is an abuse of process; (b) was not made for a reason referred to in
paragraphs 80(a) to (d); or (c) does not meet the other screening criteria specified
by the Council.

[7] Paragraph 90(1)(c) contemplates that the Council may establish additional criteria for the
dismissal of complaints. These are set out in subsection 6.7(2) of the Review Procedures (2025)
and include where the complaint is without substance, trivial, or relates to judicial decision-
making including the exercise of discretion over matters such as the assessment of legal
arguments and courtroom management.
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[8] Where the screening officer does not dismiss a complaint, it is referred to the Council for the
designation of a “reviewing member” who is a member of the Council. The reviewing member is
required to give the judge who is the subject of the complaint an opportunity to make written
submissions. Subsection 94(1) of the Act sets out the jurisdiction of the reviewing member to
dismiss the complaint:

94 (1) The reviewing member shall dismiss the complaint if they are of the
opinion that it should be dismissed for any reason set out in paragraphs 90(1)(a) to
(c) or that it is wholly without merit.

[9] If the reviewing member does not dismiss the complaint, they shall refer it to the Council for
the establishment of a review panel.

[10] A review panel is established under subsection 98(1) of the Act and consists of a member of
the Council, a judge named in the roster of judges, and a person named in the roster of lay
persons.

[11] After a review panel is established, section 97 of the Act requires the reviewing member to
provide the panel with every document in their possession related to the complaint. They may
also provide the panel with their observations about the complaint and any recommendations
about how it should be resolved. The review panel is required to give the judge who is the
subject of the complaint as well as their chief justice an opportunity to provide written
submissions. Section 101 of the Act sets out the circumstances when a review panel shall refer
the matter to the Council for the establishment of a full hearing panel:

101 The review panel shall refer the complaint to the Council for the
establishment of a full hearing panel if it determines that the judge’s removal
from office could be justified.

[12] If the matter is not referred to a full hearing panel, the options available to the review panel
are set out in section 102 of the Act:

102 If the review panel does not refer the complaint to the Council under section
101, it may dismiss the complaint or take one or more of the following actions if
it considers it appropriate to do so in the circumstances:

(a) issue a private or public expression of concern;

(b) issue a private or public warning;

(c) issue a private or public reprimand;

(d) order the judge to apologize, either privately or publicly, by whatever
means the panel considers appropriate in the circumstances;

(e) order the judge to take specific measures, including attending counselling
or a continuing education course;

(f) take any action that the panel considers to be equivalent to any of the
actions referred to in paragraphs (a) to (e);

(g) with the consent of the judge, take any other action that the panel considers
appropriate in the circumstances.
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Decisions of the Screening Officer and Reviewing Member Concerning Justice Ferguson

[13] The complaint was not dismissed by the screening officer and on 18 August 2025, it was
referred to the Council for the designation of a reviewing member pursuant to section 91 of the
Act.

[14] As required by the Act and the Review Procedures (2025), the reviewing member sought
submissions from Justice Ferguson and the Chief Justice of the Court of King’s Bench of New
Brunswick, The Honourable Tracey DeWare. Both provided submissions.

[15] The reviewing member did not dismiss the complaint and, as required by section 95 of the
Act, referred the complaint to the Council for the establishment of a review panel on 26 March
2026.

Review Panel Procedure and Disposition

[16] As required by the Act and the Review Procedures (2025), the review panel received all the
materials provided to the reviewing member. In addition, the panel invited submissions from
Chief Justice DeWare and Justice Ferguson which were provided.

[17] The review panel reviewed the materials provided to determine whether the complaint
should be referred to the Council for the establishment of a full hearing panel, be dismissed, or
whether any actions described in section 102 of the Judges Act were justified.

[18] The panel concluded there was no basis to recommend the appointment of a full hearing
panel, which should only happen if removal of Justice Ferguson from office could be justified.
The criteria for recommending removal are onerous. They are encompassed in what is referred to
as the Marshall test which can be found in many judicial conduct decisions, including Moreau-
Bérubé v. New Brunswick (Judicial Council), 2002 SCC 11. It requires conduct which is so
manifestly and profoundly destructive of the concept of impartiality, integrity and independence
of the judicial role, that public confidence would be sufficiently undermined to render the judge
incapable of executing the judicial office.

[19] The review panel agreed there was no reasonable basis on which Justice Ferguson’s removal
from office could be justified in the circumstances.

[20] As noted below, the panel has determined that one aspect of the complaint justified the
taking of actions under section 102, while the remainder of the allegations should be dismissed.
In coming to this conclusion, we have considered the key issues raised in the complaint.
Although we did not necessarily respond to each and every argument submitted to us, nor have
we made an explicit finding on each constituent element leading to our conclusion, we are
satisfied that all but one aspect of the complaint shall be dismissed, as set out below.
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The Abusive and Uncivil Behaviour Allegation

[21] This allegation primarily relates to Justice Ferguson’s work as case management judge for a
complex criminal proceeding. It extended over 17 months and included over 30 days of pre-trial
hearings, with several hundred pages of pre-trial motion judgments. One court appearance that is
referred to in the complaint concerned Justice Ferguson's effort to get details of an accused
person’s complaints about their treatment in detention. A review of the audio recording of this
appearance reveals that Justice Ferguson was attempting to manage what were complex and
changing circumstances. These included accommodating an accused person’s mental health
issues, determining which legal counsel would represent the accused, and whether an amicus
curiae should be appointed. Justice Ferguson’s efforts to deal with these issues do not show
evidence of misconduct.

[22] One specific allegation is that Justice Ferguson attempted to shout over the accused and
threatened to remove them from the courtroom. The accused was engaging in disruptive
behaviour and Justice Ferguson attempted various means to restore and maintain order and
decorum. On occasion, this involved raising his voice to make a point and get the attention of the
accused. In the circumstances, this was not injudicious conduct. Justice Ferguson had the
authority to remove the accused from the courtroom if he continued to be disruptive and it was
not improper for him to inform the accused of this possibility. In our view, much of Justice
Ferguson’s impugned conduct in the management of this lengthy and complex proceeding falls
squarely within the parameters of the following commentary from the Council’s Ethical
Principles:

2.C.3 The circumstances of some cases and the conduct of counsel and parties
sometimes require judges to act with an appropriate measure of firmness and to
emphasize decisiveness, promptness, the prevention of abuse of process or
improper treatment of participants in the adjudicative process. Maintaining
civility and respect requires judges to ensure a proper balance between upholding
the right of parties to be heard and ensuring the efficiency of the process.

[23] This was a lengthy and complex case and Justice Ferguson was concerned about potential
delays if the pre-trial steps were not completed in a timely fashion. Maintaining courtroom order
and efficiency are important objectives for trial judges facing complex criminal proceedings.
There was nothing improper in the way Justice Ferguson performed the case management role in
this case and we would dismiss this aspect of the complaint.

The False Claims Allegation

[24] The complaint alleges Justice Ferguson made false factual claims about an endorsement.
There was a dispute about whether the complainant had agreed to a trial date during an earlier
appearance. The complainant says Justice Ferguson purported to read directly from an
endorsement to show the complainant’s prior agreement, however the actual document did not
include this statement. The complainant alleges that Justice Ferguson misrepresented that the
endorsement demonstrated he was reneging on an agreement. Later, Justice Ferguson accepted



-

that the complainant did not agree to the trial date. The audio recording of the earlier hearing
indicates the complainant had not agreed to the trial date as asserted by Justice Ferguson.

[25] It is our view that there is nothing improper with a judge checking their notes to prepare for
an upcoming appearance and even adding to their prior notes based on their memory of what
occurred. Of greater concern is that when the complainant denied agreeing to the trial date,
Justice Ferguson rigorously maintained that he had. Justice Ferguson did eventually accept the
complainant’s assertion and agreed he had been mistaken. In his comments to this review panel,
Justice Ferguson acknowledged he did not respond as he should have when the complainant
disputed the suggestion he had agreed to the trial date. He said more openness was expected of
him and he failed to meet that standard.

[26] In the circumstances, we do not consider this event to rise to the level of judicial misconduct
and would dismiss this aspect of the complaint. Despite this conclusion, we are of the view that
Justice Ferguson ought to have treated the complainant with greater civility and respect in
addressing the disagreement about the trial date.

The Bias Allegation

[27] Justice Ferguson is alleged to have shown bias in his handling of the complex criminal
proceeding where the complainant was counsel. The complaint identifies three examples which
allegedly demonstrate this. First, there was Justice Ferguson’s alleged differential treatment of
the Crown and defence counsel. The complainant says he and his client were the target of
improper and injudicious comment while the Crown was not. Second, the complainant contended
that Justice Ferguson positioned himself as an adversary to the defence, presenting arguments to
counter defence applications and, at times, collecting evidence/information to undermine the
defence position. Third, the complainant alleged that Justice Ferguson appeared to question the
complainant’s submissions concerning the accused’s mental health status and made decisions
which were unreasonable because they failed to account for the unique challenges presented by
these issues.

[28] The complainant also alleges that Justice Ferguson’s bias appeared to arise from
stereotypical beliefs regarding persons with mental illnesses and what protections such people
should receive under the law.

[29] The analysis of a bias allegation begins with a presumption that the judge has acted in good
faith and with due and proper consideration of the issues before him or her. The test to determine
whether a reasonable apprehension of bias exists is whether “...an informed person, viewing the
matter realistically and practically — and having thought the matter through...would think it is
more likely than not that the [decision-maker], whether consciously or unconsciously, would not
decide fairly”: Yukon Francophone School Board, Education Area #23 v Yukon (Attorney
General ), 2015 S.C.C. 25, at para. 20.

[30] The complainant has not provided evidence demonstrating a reasonable apprehension of
bias. While the complaint alleges that Justice Ferguson acted in an adversarial manner towards
the defence, a review of the record does not support that assertion. Justice Ferguson viewed
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various defence requests as premature and decided not to act on them until the accused was
found to be fit to stand trial. The complainant disagreed with this approach; however, these were
discretionary decisions within the scope of Justice Ferguson’s role as the case management
judge.

[31] Contrary to the assertions of the complainant, the record does not indicate Justice Ferguson
was biased against the accused as a person with a mental illness. There were several occasions
when Justice Ferguson demonstrated he understood the legitimacy of the accused’s mental
illness in the circumstances of the case. In an e-mail sent to counsel, Justice Ferguson provided
questions for an expert psychiatric witness which reflect Justice Ferguson’s acceptance of the
accused’s mental illness. In a case management memorandum, Justice Ferguson noted the fact
that the accused could be held in a detention centre and treated by a psychiatrist there. Justice
Ferguson indicated he was ready to move the accused to that location but there were legal
impediments. These instances weigh against the suggestion that Justice Ferguson had a closed
mind or a conscious or unconscious bias against accepting that the accused was mentally ill.

[32] The complainant is dissatisfied with Justice Ferguson’s handling of the issues arising from
the accused’s mental illness. However, the application of legal and procedural principles are not
matters of judicial misconduct. It is apparent that the complainant and Justice Ferguson disagreed
on some questions of law and the complainant was displeased with some aspects of Justice
Ferguson’s management of the case. Disagreements with a judge’s rulings on legal or procedural
issues should be pursued through the appeal process and not a judicial conduct complaint.

[33] In this case, there is nothing in Justice Ferguson’s actions which demonstrates he was biased
or acting in bad faith and we would dismiss this aspect of the complaint.

Comments Concerning Other Judges

[34] The complainant says that Justice Ferguson made improper comments about other judges.
These all relate to discussions and consultations between Justice Ferguson and judges who had
requested his advice on cases they were presiding over. He was recognized as a senior judge with
extensive criminal law experience and acted as a resource to his colleagues. The complaint arises
from Justice Ferguson’s references to these discussions during court proceedings.

[35] In the examples raised by the complainant, Justice Ferguson made comments which implied
he was being consulted regularly by other judges (who he identified by name) and had reviewed
draft decisions for them. Some of the comments were made in a humorous fashion and suggested
significant reliance on him by others. The comments were gratuitous and not relevant to the
proceedings before Justice Ferguson.

[36] We would note there is nothing inappropriate about consultation among judicial colleagues.
This was pointed out by the Ontario Court of Appeal in R. v. Khill, 2025 ONCA 146:

[136] Consultation among colleagues is an important, necessary, and rewarding
facet of judicial life. The advice or guidance of a trusted judicial colleague can be
a lifeline for a judge who is grappling with a thorny legal issue, or for a judge who
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needs a sounding board while navigating difficult terrain on the path to achieving
justice for the parties. There is nothing inappropriate about this type of
consultation. But for a trial judge, it can be no more than that — it is a consultation,
not a collaboration. At the end of the day, it is the presiding judge who decides the
case, and it is that judge who must “own” their decision.

[37] In his comments on the complaint, Justice Ferguson said he always tries to help other judges
when asked, mostly by providing jurisprudence on issues they face. He also indicated he has
never told a judge what they should do in a particular circumstance; they are responsible for
making the decision themselves.

[38] We agree that Justice Ferguson’s comments had the potential to leave a listener with the
impression that he was involved in decisions being made by other judges. This could undermine
the perception of judicial independence which is crucial to the reputation of the courts and
judiciary. Similarly, his tone of levity was inappropriate given the solemnity and dignity of a
criminal trial. In his submissions to the panel, Justice Ferguson acknowledged the comments
should not have been made and could have left a mistaken impression about the extent of his
assistance to other judges. He reiterated his understanding of the importance of ensuring that
decisions are the responsibility of the hearing judge and nobody else.

[39] Considering Justice Ferguson’s admission that the comments should not have been made we
are satisfied they will not be repeated. We have concluded that Justice Ferguson’s comments,
although improper, do not rise to the level of misconduct, and would dismiss this aspect of the
complaint.

Providing Advice to a Judge When There Was a Conflict of Interest

[40] Justice Ferguson was alleged to have improperly influenced a judge presiding over a case in
which the complainant’s firm acted as counsel. The complainant alleges Justice Ferguson
undermined the appearance of impartiality and independence by failing to declare his conflict of
interest and by providing advice to another judge when he had an animus against the
complainant and his firm who were counsel in the other matter.

[41] According to the comments provided by Chief Justice DeWare, there was never any
directive limiting Justice Ferguson’s ability to consult with colleagues or declaring that he had a
conflict with the complainant or their law firm. As such, even if there were a consultation
between judges, there is no basis to conclude that it would have been inappropriate. In this
regard, we take note of the passage from the R. v. Khill case cited above, which makes it clear
that the trial judge alone is responsible for their decision. The allegation about the supposed
influence of Justice Ferguson over the other judge amounts to an allegation that the other judge
breached their oath of office. This suggestion is completely without merit and based solely on
speculation.

[42] We would dismiss this aspect of the complaint.
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Mistreatment of a Female Litigant

[43] This allegation has four aspects and concerns Justice Ferguson’s conduct during a civil
proceeding involving a female litigant. First, the complaint alleges that Justice Ferguson
humiliated this litigant by denigrating the value of her evidence based on stereotypes regarding
sexual activity and gender. The transcript of the hearing indicates that Justice Ferguson made it
clear that he would not be using anyone’s sexual history against them. Further, he permitted the
litigant to speak although she was represented by counsel and took what she said seriously,
ultimately, only making an order with her consent. In sum, from the evidence, it is apparent that
the litigant’s history of sexual activity and gender played no role in Justice Ferguson’s treatment
of her.

[44] The second aspect is that Justice Ferguson allegedly suggested that the litigant was
unworthy of belief unless there was corroborative evidence for her testimony. In our view the
issue of corroborative evidence was not raised in a degrading manner. Inquiring about whether
such evidence was required in the circumstances is a legal issue and not a matter of judicial
conduct. It was appropriate for Justice Ferguson to ask counsel about "concrete" evidence when
faced with the parties’ conflicting testimony.

[45] The third allegation concerning the female litigant is that Justice Ferguson feigned
ignorance that it was a criminal offence to secretly record sexual activity and share it with a
friend. According to the complaint, this suggested that the female litigant was not entitled to the
full protection of the law. A review of the transcript reveals that Justice Ferguson did not suggest
there was no offence and did not say that no crime had been committed; he asked counsel which
of several possible criminal offences was being alleged. It is appropriate for a judge to seek
clarification of the positions being advanced in a case and this does not constitute misconduct.

[46] The fourth allegation concerning the female litigant is that Justice Ferguson was asked to
conduct the hearing in camera, given the sexual nature of some of the evidence, but he refused to
do so, without elaboration. A review of the transcript shows that in refusing the request for an in
camera hearing, Justice Ferguson cited the open court principle and discussed some of the
leading cases that have made open courts the default in Canada. A judge’s decision on the
application of the open court principle is not misconduct; it is a legal determination that is
subject to potential review on appeal.

[47] The allegations with respect to the female litigant are unsubstantiated. Justice Ferguson
conducted the hearing appropriately and exercised his discretion with respect to the procedural
and substantive issues which arose. We would dismiss this aspect of the complaint.

Conversation With a Junior Lawyer

[48] On 15 July 2020, the complainant filed a motion for a hearing to request Justice Ferguson
recuse himself from the complex criminal proceeding. The hearing was set for July 24" and the
deadline for filing the supporting materials was July 17%. In the afternoon of July 17, an
associate lawyer employed by the complainant arrived at the courthouse to obtain an audio
recording of the proceeding involving the female litigant over which Justice Ferguson had
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presided in August 2019. This litigant had previously filed a complaint with the Council
concerning Justice Ferguson’s handling of that hearing. The complaint had been closed in the fall
of 2019.

[49] Justice Ferguson knew the junior lawyer and had previously spoken to him concerning his
career plans. Justice Ferguson had been advised by staff that the lawyer was picking up an audio
recording of the hearing involving the female litigant. When he saw the lawyer in the
administrative office at the courthouse he spoke to him concerning the audio recording. Justice
Ferguson initiated the conversation, saying that he was aware the female litigant had lodged a
complaint about him with the Council which had been dismissed. He also said he had not done
anything wrong in the conduct of that matter.

[50] Justice Ferguson told the young lawyer that he wanted to provide context before he listened
to the recording. He explained that after he left the file, the succeeding judge issued orders that
were less favourable to the female litigant. He took care to explain that he was not doing this to
gain favour; he just wanted to shed light on what took place in the proceeding. Justice Ferguson
also indicated to the lawyer that since the recusal materials were due that day it was unlikely
there would be time to incorporate the information on the audio recording and this might affect
the hearing of the recusal motion.

[51] The young lawyer provided an affidavit about this encounter. In it he said he was very
nervous. He had just been called to the bar. He knew that there was a recusal motion being
brought before Justice Ferguson in the complex criminal matter. Justice Ferguson said he had no
legal authority to prevent the complainant from using the recording, but he would like to
anonymize the names of the parties. He did not explain why that needed to be communicated in a
private meeting instead of in open court. According to the lawyer’s affidavit, Justice Ferguson
said something to the effect that he had not done anything wrong in the criminal matter or in the
case involving the female litigant. Justice Ferguson denies he made such a comment in relation
to the criminal proceeding. He explained he would not have done so given the pending recusal
motion.

[52] This interaction brings into play the following from the Ethical Principles:
ILE. Judges avoid all forms of harassment and abuse of authority or status.

[53] The conversation in question involved a senior judge discussing evidence being collected
for apparent use in a pending recusal motion with a junior lawyer tasked with retrieving it.
Justice Ferguson admits that he was “plainly wrong” to have spoken to the young lawyer and he
should have avoided any appearance of harassment or abuse of authority. Although that was not
his intention, he says that he has reflected upon how his comments were likely intimidating to a
young lawyer just beginning his career.

[54] Justice Ferguson should not have been engaging in any private conversation with a lawyer
concerning matters that were before the courts, particularly ones that he will be deciding. Justice
Ferguson indicates he was not intending to threaten anyone or to interfere with the upcoming
recusal motion, but he should not have put himself in a position where he could be perceived as
doing so.
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[55] This allegation is substantiated and should not be dismissed. In our view any actions to be
taken should recognize that Justice Ferguson has acknowledged the underlying facts and that his
conduct was inappropriate. We are satisfied that Justice Ferguson is highly unlikely to engage in
such behaviour in the future. We note the following comments from his response to the
complaint:

“...I was plainly wrong to have spoken to [the lawyer] the day he came to pick up
the CD...”

“...Iaccept, unconditionally, I should not have engaged him at all.”

“I have reflected on how my comments to [the lawyer] that day likely were
intimidating to him as a young lawyer just beginning his career. The comments
were not intended to be that way. Acting as a Junior on an important and serious
file was not adequately considered by me, as the person in a position of
considerable power with respect to such a file, and him.”

“I worked hard to meet my obligations to the justice system; however, I failed in
some respects. On reflection, ..., [ accept those mistakes and will be cautious to
not repeat them”

[56] In determining the appropriate actions to be taken under section 102 of the Judges Act, we
are guided by the following three principles:

(a) The remedial purpose of the judicial conduct regime: the focus should be on what is
required to restore public confidence in the judge and the administration of justice. The
objective is not to punish the judge, but rather to preserve the integrity of the judiciary.
(b) Proportionality: we should first consider the least serious action and move
sequentially to the most serious one, and order only what is necessary to restore public
confidence in the judge and in the administration of justice.

(c) Consistency: to the extent possible, actions taken should be consistent with those in
other cases involving similar conduct in similar circumstances.

[57] In choosing an appropriate action, we must also consider the circumstances, including:

a) The significance of the conduct,

b) Whether the incident is an isolated incident or evidence of a pattern of conduct,

c¢) The need for deterrence,

d) The amelioration of any harm to the administration of justice or the reputation of the
judiciary,

e) Whether the conduct occurred in the judge’s official capacity or in their private life,
and whether it occurred in or out of the courtroom,

f) Whether the judge has acknowledged that the acts occurred,

g) Whether the judge has apologized or undertaken, or is willing to undertake, corrective
actions, or such measures as counselling or training,

h) The length of the judge’s service on the bench,

1) Whether there have been prior actions taken under s. 102 of the Act with respect to the
judge, and
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J) Any other factor that the review panel considers relevant.

[58] We have considered all the above and conclude that two measures pursuant to section 102
of the Judges Act are appropriate in this instance. These recognize the nature of the conduct and
the potential loss of public confidence in the integrity of the judiciary, along with the mitigating
circumstances in favour of Justice Ferguson. It also recognizes that actions such as those in this
case must be discouraged regardless of a judge’s intentions; the appearance of impropriety is
sufficient to warrant a response by the Council.

[59] Pursuant to section 102, the panel issues a public expression of concern about Justice
Ferguson’s conversation with the junior lawyer. An expression of concern is given when a judge
engages in questionable conduct and that conduct warrants more than a dismissal of the
complaint. The panel also orders that Justice Ferguson apologize to the junior lawyer in writing
within 60 days of the release of this decision, with a copy of that apology being sent to the
Council.

[60] During the course of our deliberations the Council received correspondence from the law
partner of the complainant dated 14 May 2026. This lengthy letter was provided to us and
included submissions with respect to the allegations in the complaint. We note the letter contains
no new substantive evidence concerning the conduct of Justice Ferguson. The author provides
their opinion on the facts but was not directly involved in any of the events described in the
complaint. The letter did not influence our assessment of the complaint or the appropriate actions
to be taken in the circumstances.

Dated this 30th day of July, 2026.

Original signed

The Honourable Chief Justice Michael J. Wood

Original signed

The Honourable Justice William H. Goodridge

Original signed

Ms. Mary Kloosterman



