*.CCM

Canadian
Judicial Council

Conseil canadien
de la magistrature

DECISION OF THE REVIEW PANEL
IN THE MATTER OF:
THE HONOURABLE NEGAR AZMUDEH
OF THE FEDERAL COURT
CJC FILE 24-0481

Review Panel Members:
The Honourable Kenneth G. Nielsen
The Honourable Grant M. Currie
Ms. Jacqueline Foord



Background
[1] Justice Negar Azmudeh was appointed to the Federal Court on 23 August 2023.

[2] On 15 May 2024, the Canadian Judicial Council (Council) received a complaint concerning
Justice Azmudeh submitted by |l The complaint alleged that in 2021 |l
I ade a workplace harassment complaint against the Immigration and Refugee Board of
Canada (IRB). This involved Justice Azmudeh because at that time she was the Assistant Deputy
Chairperson for the Western Region of the Refugee Protection Division of the IRB and manager
of the complainant’s direct supervisor. In addition to subjecting JJjjij to workplace harassment
and discrimination, | 2!leged that Justice Azmudeh improperly interfered with the
outcome of the investigation into [Jjj complaint. Jjij also alleged that Jjij harassment complaint
and the subsequent investigation at the IRB were not disclosed by Justice Azmudeh on her
application for judicial appointment, as they should have been. This latter allegation refers to the
following two questions found on the Questionnaire for Federal Judicial Appointments:

Are you aware of any current outstanding complaints, investigations, or insurance claims against
you?

If appointed, is there anything in your past or present which could reflect negatively on yourself,
the judiciary, or the government?

Council Complaint Review Procedure

[3] The conduct review process for federally appointed judges is set out in sections 79 to 140 of
the Judges Act, R.S.C., 1985, c. J-1 (“the Act”). It is supplemented by the procedures adopted by
the Council entitled Canadian Judicial Council Procedures for the Review of Complaints or
Allegations About Federally Appointed Judges (Review Procedures (2023)).

[4] The first stage of review for a complaint related to judicial conduct is carried out by a
screening officer. The jurisdiction of a screening officer to dismiss a complaint is found in
subsection 90(1) of the Act: 90 (1) Subject to subsection (2), a screening officer may dismiss a
complaint if they are of the opinion that it (a) is frivolous, vexatious or made for an improper
purpose or is an abuse of process; (b) was not made for a reason referred to in paragraphs 80(a)
to (d); or (c) does not meet the other screening criteria specified by the Council.

[5] Section 90(1)(c) contemplates that the Council may establish additional criteria for dismissal
of complaints. These are set out in subsection 6.7(2) of the Review Procedures (2023) and
include where the complaint relates to the substance of judicial decision-making or does not
involve judicial conduct.

[6] Where the screening officer does not dismiss a complaint, it is referred to the Council for the
designation of a “reviewing member” who is a member of the Council. The reviewing member is
required to give the judge who is the subject of the complaint an opportunity to make written
submissions. Subsection 94(1) of the Act sets out the jurisdiction of the reviewing member to
dismiss the complaint: 94 (1) The reviewing member shall dismiss the complaint if they are of



-3-

the opinion that it should be dismissed for any reason set out in paragraphs 90(1)(a) to (c) or that
it is wholly without merit.

[7] If the reviewing member does not dismiss the complaint, they shall refer it to the Council for
the establishment of a review panel.

[8] After a review panel is established, section 97 of the Act requires the reviewing member to
provide the panel with every document in their possession related to the complaint. They may
also provide the panel with their observations about the complaint and any recommendations
about how it should be resolved.

[9] A review panel is established under subsection 98(1) of the Act. It is required to give the
judge who is the subject of the complaint as well as their chief justice an opportunity to provide
written submissions. Section 101 of the Act sets out the circumstances when a review panel shall
refer the matter to the Council for the establishment of a full hearing panel: 101 The review
panel shall refer the complaint to the Council for the establishment of a full hearing panel if it
determines that the judge’s removal from office could be justified.

[10] If the matter is not referred to a full hearing panel, the options available to the review panel
are set out in section 102 of the Act: 102 If the review panel does not refer the complaint to the
Council under section 101, it may dismiss the complaint or take one or more of the following
actions if it considers it appropriate to do so in the circumstances: (a) issue a private or public
expression of concern; (b) issue a private or public warning; (c) issue a private or public
reprimand; (d) order the judge to apologize, either privately or publicly, by whatever means the
panel considers appropriate in the circumstances; (e) order the judge to take specific measures,
including attending counselling or a continuing education course; (f) take any action that the
panel considers to be equivalent to any of the actions referred to in paragraphs (a) to (e); (g) with
the consent of the judge, take any other action that the panel considers appropriate in the
circumstances.

Decisions of the Screening Officer and Reviewing Member Concerning Justice Azmudeh

[11] On 31 July 2024, the screening officer appointed to review the complaint referred it to the
Council for the designation of a reviewing member pursuant to section 91 of the Act. The
reasons for doing so stated that the complainant was alleging that JJj had been discriminated
against on the basis of disability. Subsection 90(3) of the Judges Act provides that a screening
officer shall not dismiss a complaint that alleges discrimination on a prohibited ground of
discrimination within the meaning of the Canadian Human Rights Act. Disability is a prohibited
ground of discrimination found in subsection 3(1) of the Canadian Human Rights Act and so the
complaint had to be referred to a reviewing member.

[12] As required by the Act and the Review Procedures (2023), the reviewing member sought
submissions from Justice Azmudeh and the Chief Justice of the Federal Court, the Honourable
Paul Crampton.
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[13] Chief Justice Crampton provided a letter dated 15 October 2024, in which he wrote that
Justice Azmudeh has always conducted herself in accordance with the highest ethical standards.
He also wrote that she is respected for being fair, balanced, thoughtful, and compassionate.

[14] Justice Azmudeh provided a letter dated 26 September 2024, in which she acknowledged
that she did not disclose ||} I complaint of workplace harassment and discrimination
during the judicial application process, but she wanted to provide the full context and her
reasoning for not including that information. She indicated that she was told by the investigator
at the IRB that the investigation would not involve any remedial or disciplinary measures against
her personally, or anyone else. Therefore, Justice Azmudeh answered “no” to the question on the
application form about being aware of any outstanding complaints or investigations concerning
her because she did not view the IRB investigation as being against her personally. Her
understanding was that the IRB investigation was about any broader workplace issues that
required attention. She also answered “no” to the question about potential negative reflections on
herself, the judiciary, or the government because she believed that ||| | S I complaint did
not present even a remote risk of such a finding. Justice Azmudeh denied the allegation that she
may have unduly influenced the outcome of the investigation into ||| | Q I harassment and
discrimination complaint. She said she cooperated fully with the investigator and had no direct
knowledge of its outcome.

[15] In a decision dated 3 January 2025, the reviewing member indicated that there was no
evidence to support | 211cgation of workplace harassment and discrimination. There
also was nothing to substantiate an allegation that Justice Azmudeh brought a halt to an
investigation into || j BB complaints. As for the allegation concerning non-disclosure on
the judicial application form, the reviewing member thought that more information was needed
and recommended that an investigator be retained to gather that information.

[16] The reviewing member referred this matter to the Council for the establishment of a review
panel pursuant to section 95 of the Act, and section 7.11 (b) of the Review Procedures (2023). In
addition, and in accordance with section 97 of the Act, they observed that additional information
was needed and an investigator should be retained for that purpose. The reviewing member also
observed that the review panel would need to decide on the test to be used in determining
whether Justice Azmudeh was aware of information that should have been disclosed on her
judicial application form.

Review Panel Procedure and Disposition

[17] As required by the Act and the Review Procedures (2023), the review panel received all the
materials provided to the reviewing member. In addition, we invited submissions from Chief
Justice Crampton and Justice Azmudeh. Justice Azmudeh’s counsel provided her response to the
review panel on 26 February 2025. Chief Justice Crampton provided a further letter dated 7
March 2025. He reiterated the comments in his letter of 15 October 2024 and added that Justice
Azmudeh has been a model member of the Federal Court since her appointment and that he had
the highest confidence in her.
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[18] The review panel was faced with a relatively unusual type of complaint in that it dealt solely
with the conduct of a judge before they were appointed to the judiciary. In this regard, the panel
was guided by the decision of the Supreme Court of Canada in Therrien (Re), [2001] 2 S.C.R. 3,
which held that pre-appointment conduct can form the subject matter of a complaint to the Council.
In Therrien, the Supreme Court found that the appointment of a judge is a sign of confidence in
them personally. The issue was therefore whether the fact that Judge Therrien was not fully candid
and had failed to disclose relevant information when he was a candidate for the office of judge
betrayed that confidence. In Therrien, the selection committee stressed the prospective judge’s
duty of transparency at the selection interviews and found that his “reluctance, mental reservation
or rationalization” undermined public confidence in him. The failure to provide information
required by the Questionnaire undermined the integrity of the process that led to the judge’s
appointment. In that case, the fact of the judge’s criminal conviction ought to have been disclosed
so that the assessment of his suitability for judicial appointment could be complete.

[19] The review panel was also guided by the following from the Council’s Ethical Principles for
Judges. These integrity principles do not distinguish between conduct that precedes or follows a
judge’s appointment:

2.A.1 Public confidence in the judiciary is essential to an effective judicial system and,
ultimately, the rule of law. Within that system, judges hold positions of significant trust,
confidence and responsibility. Conduct, in and out of court, that exhibits integrity ensures public
respect for and confidence in the individual judge and, more significantly, contributes to public
confidence in the judiciary and the judicial system as a whole. Judges should therefore act with a
high degree of decorum, propriety and humanity.

2.A.2 Public expectations of the integrity of judges are understandably high. Behaviour
considered acceptable if exhibited by some members of the public may not be appropriate for
members of the judiciary. Judges should therefore be mindful of the ways in which their conduct
would be perceived by reasonable and informed members of the community and whether that
perception is likely to lessen respect for the judge or the judiciary as a whole. Behaviour that
would diminish that respect in the minds of such persons should be avoided.

[20] The review panel first considered whether the matter should be referred to the Council for
the establishment of a full hearing panel or, alternatively, dismissed. We concluded there was no
basis to recommend appointment of a full hearing panel, which should only happen if we were to
determine that removal from office could be justified. The criteria for recommending removal
are onerous. They are encompassed in what is referred to as the Marshall test, which can be
found in many judicial conduct decisions, including Moreau-Bérubé v. New Brunswick (Judicial
Council), 2002 SCC 11. It requires: Conduct which is so manifestly and profoundly destructive
of the concept of the impartiality, integrity and independence of the judicial role, that public
confidence would be sufficiently undermined to render the judge incapable of executing the
judicial office.

[21] The review panel agreed there was no possible basis on which Justice Azmudeh’s removal
from office could be justified in the circumstances.
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[22] The review panel agreed with the reviewing member that ||| | j JEEEE complaint about
Il time at the IRB “is no more than a bare allegation of harassment and discrimination”. The
complainant provided no evidence that Justice Azmudeh engaged in such conduct. There was
also no evidence that Justice Azmudeh intervened to cause the IRB complaint to be dismissed. In
fact, the investigation conducted on behalf of Justice Azmudeh indicates that the IRB
investigation concluded in February 2024, apparently due to || | S E I 1ack of participation.
This would mean that the investigation concluded after Justice Azmudeh’s appointment to the
bench.

[23] While there was nothing in the file to indicate that Justice Azmudeh deliberately set out to
give misleading answers on her judicial application form, we concluded the complaint could not
simply be dismissed. Our conclusion is based, in part, on the importance of the assessment
process for applicants to the federal judiciary. Such assessment must be stringent given the
important role judges play in Canadian society and how difficult it is to remove them from their
position once they have been appointed. Responsibility for vetting applicants for the federal
judiciary is vested in Judicial Advisory Committees (JACs), which make recommendations on
judicial appointments to the Minister of Justice. The JACs as well as advisors in the Minister’s
office may conduct further inquiries based upon an applicant’s responses to questions in the
Questionnaire for Federal Judicial Appointments. We agree with the reviewing member that the
accuracy of answers on the Questionnaire is essential to the integrity of the appointments
process. We stress that applicants for a judicial appointment must be absolutely forthcoming and
candid in answering all questions on the Questionnaire for Federal Judicial Appointments. In
relation to the two questions identified in the Background section of this Decision, applicants
must provide answers which are fulsome and transparent.

[24] The other factors which led us not to dismiss this complaint include:

e Justice Azmudeh’s actions hindered the JAC in fulfilling its role to consider fully her
application. It is for the JAC, not the applicant for judicial office, to assess such things as
what might reflect negatively on the applicant or the judiciary. By not disclosing the
ongoing IRB workplace investigation, Justice Azmudeh undermined to a certain degree
the integrity of the JAC vetting process;

e Justice Azmudeh took it upon herself to pre-judge the outcome of the IRB workplace
investigation. She completed her judicial application in December 2022 and the
investigation apparently did not conclude until February 2024. She states that she
believed that |} complaint did not present even a remote risk of an
unfavourable reflection upon her, the judiciary, or the government. She should
nonetheless have raised the IRB workplace investigation in the Questionnaire; she could
even have provided her understanding of the matter, yet left it to the JAC to consider it
and come to its own conclusions;

e itisnot entirely true that the IRB workplace investigation was not about Justice
Azmudeh personally, as she stated in her 26 September 2024 letter. The IRB Workplace
Harassment and Violence Prevention Policy, issued 1 January 2021, states that, “There
is no personal remedy or redress options under this policy. Should the IRB determine
that disciplinary measures may be warranted, these will be addressed outside of this
policy.” This raises questions about whether Justice Azmudeh should have definitively
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concluded she was not in peril of having disciplinary measures taken against her, even if
they would have been imposed via a different process;

Justice Azmudeh’s answers on the Questionnaire may have defeated two purposes of the
questions. One is to determine whether the judicial applicant has a complaints history as
a means of assessing their career to date, while another is to assess whether the applicant
is open and honest about what may be negative aspects of their professional life. It may
be that there is no substance to a complaint, but that is not something for the applicant to
pre-determine;

by not acknowledging the complaint concerning her, Justice Azmudeh deprived the JAC
of the opportunity to assess how she responded to it. In her comments, Justice Azmudeh
is clear that she cooperated fully with the IRB investigator and provided her with honest,
thorough answers to all of her questions. At no point did she improperly interfere with or
influence the outcome of the investigation. This kind of response to a complaint is
something that members of a JAC should see as part of their assessment of judicial
candidates, as judges will almost inevitably face criticism in the course of their career;

it can be argued that choosing to not disclose that one is the subject of a complaint and
an investigation, however frivolous they may seem, is a type of behaviour that
reasonable members of the public would expect judges to avoid.

[25] While this complaint should not be dismissed, we find that there are a number of factors that
mitigate any sanction imposed upon Justice Azmudeh. Those mitigating factors include:

Justice Azmudeh seems to have been sincere in her belief that the IRB workplace
investigation was not an investigation or complaint concerning her personally and so she
thought she could answer “no” to the question as to whether she was aware of any
outstanding complaints or investigations concerning her;

the Council investigator’s report was inconclusive on whether Justice Azmudeh would
have been informed at the time of the IRB workplace investigation that it could
potentially lead to some kind of disciplinary process;

the review panel is unaware of any negative finding in an investigation concerning
Justice Azmudeh’s time at the IRB;

Justice Azmudeh was proactive in disclosing other complaints on the Questionnaire;
Justice Azmudeh’s belief that the IRB workplace investigation was not about her
personally was a reasonable one and her acting on that belief should not cause any loss
of public confidence in the judiciary;

unlike the situation in Therrien, there was no intention on the part of Justice Azmudeh to
deliberately mislead the JAC.

[26] In choosing an appropriate sanction we must consider the circumstances, including: a) The
seriousness of the conduct, b) The need for deterrence, ¢) The amelioration of any harm to the
administration of justice or the reputation of the judiciary, d) The mitigating factors, and e) The
reputation of Justice Azmudeh in the legal community.

[27] We have considered all the above and conclude that a public expression of concern in this
decision pursuant to section 102 of the Judges Act is the appropriate sanction. This recognizes
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the serious nature of the conduct and the undermining of the judicial selection process, along
with the mitigating circumstances in favour of Justice Azmudeh.

[28] Finally, we note that the reviewing member recommended that the Council, not the judge
subject to the complaint, engage an investigator to gather further information. Nonetheless,
Justice Azmudeh hired her own investigator and provided their report to us. We should point out
that such a report is not the preferred type; of much greater value to us is an independent report
from an investigator who has been engaged by the Council.

Dated this 15" day of July, 2025.

Original signed

The Honourable Kenneth G. Nielsen

Original signed

The Honourable Grant M. Currie

Original signed

Ms. Jacqueline Foord

* Please note this decision contains minor redactions only to remove identifying information.



